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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA
In the Matter of the Application of Southern
California Edison Company (U338E) for a
Certificate of Public Convenience and Necessity
Concerning the Tehachapi Renewable Transmission
Project (Segments 4 through 11).

A.07-06-031
(Filed June 29, 2007)

APPLICATION OF THE
CENTER FOR ENERGY EFFICIENCY AND RENEWABLE TECHNOLOGIES
FOR REHEARING OF DECISION 13-07-018
The Center for Energy Efficiency and Renewable Technologies (CEERT) hereby applies
for rehearing of Decision (D.) 13-07-018. The statutory “date of issuance” of D.13-07-018 was
on July 16, 2013. 1 This application for rehearing is, therefore, timely filed and served pursuant
to Rule 16.1 of the Commission’s Rules of Practice and Procedure.
I.
GROUNDS FOR REHEARING
Rule 16.1(c) of the Commission’s Rules of Practice and Procedure requires applications
for rehearing to set forth specifically “the grounds on which the applicant considers the order or
decision of the Commission to be unlawful or erroneous.” The purpose of an application for
rehearing “is to alert the Commission to a legal error, so that the Commission may correct it
expeditiously.” 2
That is the precise purpose of this application for rehearing – to “alert” the Commission
to the significant legal errors in D.13-07-018 and permit the Commission to correct those errors
expeditiously. Specifically, by D.13-07-018, the Commission authorizes the undergrounding of
Segment 8A of the Tehachapi Renewable Transmission Project (TRTP) in a manner that exceeds
1

Applications for rehearing are due within 30 days after the date the Commission “mails” its decision (Public
Utilities (PU) Code, 1731(b)(3); Rule 16.1(a), Commission Rules of Practice and Procedure). D.13-07-018 was
mailed on, and marked with a “date of issuance” of, July 16, 2013.
2
Commission Rules of Practice and Procedure, Rule 16.1(c).
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the Commission’s powers or jurisdiction, fails to proceed in the manner required by law, is not
supported by the findings or by substantial evidence in light of the whole record, is
impermissibly vague, is an abuse of discretion, and violates due process. 3 These legal errors
must be addressed and remedied by granting rehearing of D.13-07-018 to, at the least, correct its
most egregious errors in the manner requested herein.
II.
OVERVIEW
In signing out D.13-07-018, the Commissioners had been presented with two alternatives:
(1) A Proposed Decision (PD) of ALJ Vieth denying the Petition for Modification (PFM) of
the City of Chino Hills (Chino Hills) and upholding D.09-12-044, which granted a
Certificate of Public Convenience and Necessity (CPCN) to Southern California Edison
Company (SCE) to construct the Tehachapi Renewable Transmission Project (TRTP)
using the “Environmentally Superior Alternative” for Segments 4 through 11, including
overhead construction of Segment 8A along an existing right of way (ROW) in Chino
Hills, or
(2) An Alternate Proposed Decision (APD) of Commissioner Peevey granting the Chino
Hills’ PFM and ordering SCE to dismantle the overhead line as constructed through that
date and underground Segment 8A at an additional cost of a quarter billion dollars to
charged to ratepayers.
In a split vote of three (Commissioners Peevey, Ferron, and Sandoval) to two (Commissioners
Florio and Peterman), Commissioner Peevey’s APD was issued as D.13-07-018.
In reviewing D.13-07-018, it must be kept in mind that this application – A.07-06-031 –
is not a routine ratemaking matter. By A.07-06-031, SCE sought a CPCN for the construction of
a new, billion dollar transmission infrastructure, authorization for which is subject to extensive
statutory requirements governing “public convenience and necessity,” costs, design, route,

3

See, PU Code §1757 (a)(1)-(6).
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environmental impacts, and, in this case, the express purpose of the TRTP to access renewable
electric generation. 4
On December 24, 2009, based on an exhaustive and comprehensive consideration of all
applicable law, policy, the evidentiary record, and a Final Environmental Impact Report (FEIR),
the Commission granted the CPCN requested by A.07-06-031 in D.09-12-044 using the
“Environmentally Superior Alternative.” Once granted, construction began, including on
Segment 8A, consistent with approved costs, engineering designs, and timelines. In addition,
millions of dollars more were expended in reliance on D.09-12-044 to develop renewable electric
generating facilities expected to “facilitate achievement of this State's RPS [Renewable Portfolio
Standard] goals” by interconnecting with the TRTP. 5
Now, almost four years later, the Commission, in choosing between the PD and APD,
was asked to decide:
(1) Whether long after-the fact of D.09-12-044 a different set of Commissioners can rely
on limited, and even inapposite, procedural vehicles (namely, a stale and irrelevant motion and
very belated petition for modification) to greatly change and enlarge the scope of A.07-06-031
and reverse a final unanimous Commission decision that had already been largely acted on;
(2) Whether the Commission, if it chose to proceed, could then approve a wholly new,
first-of-its-kind undergrounding “alternative” for the Segment 8A 500 kV line, which had never
been considered or advocated at the time of or even long after issuance of D.09-12-044, at a cost
50 times greater than the originally adopted, “environmentally superior” route and design, and, to
do so, based on claimed “visual impacts” of 220 residents in a single community that had already
been considered in the original decision (D.09-12-044); and

4

By Ordering Paragraph 3 of D.09-12-044, the Commission adopted “as a reasonable maximum cost for the
Tehachapi Renewable Transmission Project (Segments 4-11),” which, inclusive of an allowance for funds used
during construction, yielded a “an estimated total project cost of $1,784,740,000.” (D.09-12-044, at p. 102.)
5
PU Code §399.2.5.

3

(3) Whether the Commission could do so by changing applicable law and policy for both
retroactive and prospective application without notice and by relying on personal
communications and not record evidence.
The answers to each of these questions should have been a resounding “no.” But, at its
Business Meeting of July 11, 2013, three Commissioners nevertheless proceeded to issue D.1307-018, effectively ignoring its deep-seeded errors and its far-reaching, adverse consequences
and costly impacts for California energy policies and its economy.
There is no question, as Commissioners Florio and Peterman recognized in dissenting
from D.13-07-018, that Chino Hills engaged in strong advocacy to seek relief that would benefit
its community. Similarly, CEERT clearly recognizes and fully appreciates that any individual or
community, left to its own “preference,” would seek to avoid having any overhead electric
transmission or distribution line constructed on or within sight of their property. 6
However, this circumstance is the very reason that the planning for new transmission
lines or the replacement of existing transmission or distribution lines and structures is subject to
specific laws. These laws ensure that these systems, which support electricity being reliably
delivered to homes and businesses throughout the State, are completed, notwithstanding
individual preferences. It is the responsibility of appointed regulators, in fact, a “core duty” as
stated by Commissioners Florio and Peterman, to set aside personal or subjective feelings or
observations and instead follow these laws and objectively apply record evidence, especially to
avoid arbitrary or discriminatory decision-making and due process violations. 7
Thus, as Commissioner Florio succinctly observed, noting the “billions of dollars”
already spent “in reliance on timely completion of the line”:
6

In their Joint Dissent that is now part of D.13-07-018, Commissioners Florio and Peterman expressed their
“personal sympathy for the residents of Chino Hills, who clearly love their city and have been very engaged in this
lengthy siting and petition for modification process.” (Joint Dissent, at p. 1.)
7
Joint Dissent to D.13-07-018, at p. 1.
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“Many of the renewable projects that we are going to need over the next 30 or 40
years to meet our climate goals will require transmission. And without that
transmission, those projects are essentially worthless. What kind of risk are those
developers going to be willing to take when the transmission line they’re
depending upon could be delayed or even ultimately rejected years after the fact. I
think that is too big a risk, it really endangers our whole energy future as it’s been
envisioned in California.” 8
However, in issuing D.13-07-018, the Commission did not fulfill its “core duty” to reach
a reasoned decision based on applicable law and fact, but instead adopted an order fraught with
legal error that must be addressed and corrected expeditiously. While this Application for
Rehearing establishes multiple grounds for D.13-07-018 to be reheard and reversed, CEERT is
fully cognizant of the fact that, because D.13-07-018 was made effective the date it was signed
out by the Commission (July 11, 2013), 9 any statutory basis for an application for rehearing to
“stay” D.13-07-018 has been nullified by that action. 10 Thus, D.13-07-018 has now been in
effect since July 11, cannot be automatically stayed, and, even with the filing of this application
for rehearing, will not excuse SCE from complying with its orders to dismantle the current
overhead construction of Segment 8A and replace it with undergrounding pursuant to the
Underground (UG) 5 single-circuit design at 50 times the cost. Further, given the Assigned
Commissioner’s full support for D.13-07-018, CEERT is under no illusion that a motion now to
stay and reverse D.13-07-018 on an expedited basis would end up anywhere except the bottom of
an inbox.

8

Archive Commission Business Meeting of July 11, 2013.
The “effective” date of a Commission decision is the date on which it was signed, which, as here, can differ from
its date of issuance (July 16) or mailing to the parties, which latter date controls the filing date of an Application for
Rehearing.
10
PU Code §1733 does afford an opportunity for an application for rehearing to stay a Commission decision and be
heard or seek judicial review on an expedited basis, but only for applications for rehearing filed within less than 10
days of the “effective date of the order as to which a rehearing is sought.” By making its decisions “effective” on
the date the decision was signed out, as is the case with D.13-07-018, the Commission has completely eviscerated
this statutory relief.
9
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In these circumstances, a “rehearing” of D.13-07-018 to reverse its unlawful orders and
uphold the well-supported, cost-effective, “environmentally superior” overhead construction and
route of Segment 8A authorized in D.12-09-044, while clearly warranted, is likely to have
adverse effects for the very purpose of the TRTP. Namely, it will only exacerbate delay in the
completion of Segment 8A and expose renewable generators and ratepayers to further, excessive
costs and risks beyond those already caused or imposed by D.13-07-018.
In effect, then, this Application for Rehearing cannot fully undo the damage that has
already been done by D.13-07-018. Even by this file date, SCE has likely commenced
dismantling of the overhead towers built in compliance with D.09-12-044 and begun
construction of UG5.
Due to those circumstances, to avoid imposing further delay, costs, and risks on
ratepayers and generators, CEERT asks that the Commission grant rehearing of D.13-07-018 to,
at the least, do all of the following: 11
1. Find and conclude that D.13-07-018 failed to follow the law, including PU Code §§1001,
1002, and 1708 and applicable Commission rules, in approving UG5 and in establishing
and relying on a “new,” vague transmission infrastructure policy for retroactive and
prospective application.
2. Find and conclude that D.13-07-018 is not based on substantial evidence in light of the
whole record and relies on personal opinions and communications outside the record in
violation of applicable law and rules.
3. Find and conclude that D.13-07-018 is not supported by the findings.
4. Find and conclude that D.13-07-018 violates due process and represents an abuse of
discretion.
11

CEERT notes that, in reviewing this Application for Rehearing, the Commission is not constrained to grant only
the relief requested by CEERT in addressing and correcting the multiple legal errors in D.13-07-018. From
CEERT’s perspective, however, reversal of D.13-07-018 cannot be considered unless such an order is issued
immediately.
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5. Based on these findings and conclusions, grant rehearing (1) to order that D.13-07-018 is
not to serve as precedent on law (either statute or Commission rules), fact, or policy in
any future application seeking a CPCN for any new or upgraded transmission
infrastructure (including both high voltage transmission lines and distribution lines and
related towers); (2) to order that any policy adopted by the Commission to govern the
undergrounding of transmission lines will first be developed in a separate, broadly
noticed rulemaking or investigation and will require clear, transparent, and explicit rules,
similar to Tariff Rule 20, as to all conditions precedent that must be met for
undergrounding any transmission facility, including specific metrics on need, timing of
the request, and cost caps and allocation; (3) to order that both 50% of the $224 million
cost cap authorized in D.13-07-018 for the undergrounding of Segment 8A and 80% of
any additional costs incurred due to any delay in its completion or required
reconfiguration or repair resulting from its failure, insufficiency, or inadequacy, shall be
borne by all SCE customers residing and doing business in the City of Chino Hills, (4) to
order SCE to submit an advice letter establishing a memorandum account to track all
costs of undergrounding Segment 8A that exceed the $224 million cap for the next 5
years, including all costs incurred by and to be reimbursed to renewable generators due to
delay in the completion of Segment 8A, and (5) to order SCE to file an application or
advice letter to recover those costs identified in (3) and (4) through a surcharge imposed
on all customers residing and doing business in the City of Chino Hills.
CEERT notes that many of the recommended actions included in item 5 above were also
offered by CEERT in its Comments on the PD and APD. Notably, D.13-07-018 concludes that
CEERT “constructively offer[ed] suggestions to improve the APD in case the Commission
adopts it instead of the ALJ’s proposed decision.” 12 These included “approving UG2 as
proposed by SCE so as to prevent any future ‘bottlenecks’ created by a single-circuit

12

D.13-07-018, at p. 53.

7

transmission line and propos[ing] that SCE impose a surcharge on the electric bills of Chino
Hills’ customers.” 13
Unfortunately, D.13-07-018 did not adopt any of these “constructive” “improvements.”
However, this Application for Rehearing offers the Commission another opportunity to cure the
most egregious legal errors in D.13-07-018 by adopting CEERT’s recommendations above, as
addressed further in Section VII below.
III.
APPLICABLE LAW AND STANDARDS FOR REVIEW
Pursuant to PU Code §1757(a), judicial review extends to Commission decisions in a
proceeding such as A.07-06-031 where:
“(1) The commission acted without, or in excess of, its powers or jurisdiction.
“(2) The commission has not proceeded in the manner required by law.
“(3) The decision of the commission is not supported by the findings.
“(4) The findings in the decision of the commission are not supported by
substantial evidence in light of the whole record.
“(5) The order or decision of the commission was procured by fraud or was an
abuse of discretion.
“(6) The order or decision of the commission violates any right of the petitioner
under the Constitution of the United States or the California Constitution.” 14
D.13-07-018 commits each of these errors, a circumstance that should be of great concern to the
Commission and certainly merits quick action by the Commission to cure.
In terms of the “legal standards” that apply here, CEERT notes first that the
Commission’s regulatory jurisdiction extends to investor-owned public utilities as defined by the

13
14

D.13-07-018, at p. 53.
PU Code §1757 (a) (1)-(6).
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Legislature in California’s PU Code. 15 Only the Legislature “has plenary power” to “confer
additional authority and jurisdiction upon the [C]ommission.” 16
Given this circumstance, applicable statute is the primary authority governing
Commission action and, in turn, determining whether the Commission has “followed the law.”
In fact, the Commission itself has recognized that judicial review and reversal of a Commission
decision is required where the Commission has “acted contrary to a statute.”17
For purposes of statutory construction, the courts have adopted and applied wellestablished principles, which, in turn, have been routinely followed by the Commission in its
own decisions. 18 Those principles include (1) ascertaining the intent of the legislature so as to
effectuate the purpose of the law, 19 (2) giving words used in a statute a plain and common sense
meaning consistent with the statute’s “legislative purpose,” 20 (3) construing “a statute in context,
keeping in mind the nature and purpose of the legislation,” 21 (4) construing “technical words
and phrases,” which “have acquired a peculiar and appropriate meaning in law,” “according to
such peculiar and appropriate meaning or definition,” 22 and (5) “reject[ing] an interpretation that
would render particular terms mere surplusage, and instead seek to give significance to every
word.” 23 In following these tenets, the Commission has “favor[ed] the construction that leads to
the more reasonable result” and avoided those that “either produce an absurd consequence which

15

See, Cal. Const., Art. XII, Sections 3 and 5.
Cal.Const., Art. XII, Section 5.
17
California Court of Appeal, Second Appellate District, Division Three, Case Nos. B246782/B246786, Answer of
Respondent California Public Utilities Commission to the Petition for Writ of Review, at p. 12.
18
See, e.g., Decision (D.) 01-11-031, at p.6.
19
California Teachers Assn. v. Governing Bd. of Rialto United School Dist. (1997) 14 Cal.4th 627, 632; Dyna-Med,
Inc. v. Fair Employment Housing Com. (1987) 43 Cal.3d 1379, 1386.
20
California Teachers Assn., supra, 14 Cal.4th at 633; People v. Valladoli (1996) 13 Cal.4th 590, 597, 599, 602.
21
Dyna Med, Inc., supra, 43 Cal. 3d at 1387, People V. Valladoli, supra, 13 Cal. 4th at 602; Squaw Valley Ski Corp.
v. Superior Court, (1992) 2 Cal. App. 4th 1499, 1511.
22
California Code of Civil Procedure, §16; California Civil Code, §13.
23
Bay Guardian Co. v. New Times Media LLC (2010) 187 Cal. App. 4th 438, 453-454; see also, City of San Jose v.
Superior Court (1993) 5 Cal.4th 47, 55. See also, People vs. Cruz (1996) 13 Cal. 4th 764, 782.
16
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the Legislature clearly did not intend, or frustrate the manifest purpose of the legislation when
considered as a whole.” 24
These principles stem from a clear understanding of the “judicial role” in a democratic
society, which is “to interpret laws, not to write them,” a power reserved to the legislative branch,
and, in turn, to interpret statutes in accordance with the “expressed” intention of the
Legislature. 25 Similarly, administrative regulations that either seek to alter a statute or “enlarge”
its scope or are impermissibly vague are void. 26
In addition, as is very relevant here, the courts have determined that the Commission
rules, adopted pursuant to its rulemaking authority, 27 also have “the force and effect of law,” are
binding on the Commission, and, if violated by the Commission, constitute reversible error on
the grounds that the Commission failed to proceed in the manner required by law. 28 Such
impermissible violations extend to procedural maneuvering by the Commission that directly
violates or ignores those rules or relies on the wrong procedural vehicle to expand or change the
scope of those rules or its proceedings. Commission claims of broad constitutional and statutory
authority to regulate utilities and establish rules governing its proceedings have been rejected by
the courts as a basis to excuse or permit the Commission to act outside the bounds of its authority
as established by statute and its rules, especially where violations of due process result. 29
Thus, in Southern California Edison Co. v. Public Utilities Commission (Edison), the
court annulled a Commission decision where Commission did not follow its rules in amending
the scope of a rulemaking proceeding to include new proposals filed months after the issuance of
24

D.12-05-035, at pp. 14-15; D.06-10-051, at p. 4; emphasis added.
California Teachers Ass’n, supra, 14 Cal.4th at 633. See, e.g., D.11-12-052, at p. 6.
26
Dyna Med, Inc., supra, 43 Cal.3d at 1389; see also, People v. Superior Court (1988) 46 Cal.3d 381, 389-390.
27
Cal.Const., Art. XII, Section 2; Pub.Util.Code §701.
28
Southern California Edison Co. v. Public Utilities Com. (2006) 140 Cal.App.4th 1085, 1091-1092 (also, n.3).
29
Id., at pp. 1104,1106; see also, PG&E Corp. v. Public Utilities Com.(2004) 118 Cal.App.4th 1174, 1199 (the
Commission many not ‘“disregard…express legislative directions to it, or restrictions upon its power”).
25
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the scoping memo. 30 Very recently in 2012, the court followed this precedent in The Utility
Reform Network v. Public Utility Commission, et al. (TURN) by annulling another Commission
decision that failed to follow its rules by considering a petition for modification as an application
without treating it as such. 31 While TURN is an unpublished decision, it is judicially noticeable
pursuant to Evidence Code Section 452(d)(1) and can, therefore, be officially noticed by the
Commission.32
Official notice of TURN is appropriate here given its relevance to issues arising in D.1307-018. Thus, in TURN, the court expressly found that the “Commission’s authority is not
unlimited,” that it “may not ‘disregard … express legislative directions to it, or restrictions upon
its power found in other provisions of the act or elsewhere in general law’” and that it “is bound
by its own rules.” 33 In applying this law to the facts before it, the TURN Court set aside a
Commission decision that decided issues outside the scope of the application and labeled “ a
petition for modification a new application without treating it as such under its rules,” especially
where “good cause for the Commission’s departure from its rules” was not demonstrated. 34
According to the TURN Court, “[i]n doing so, the Commission effectively expanded the scope of
the proceeding in a manner that does not withstand scrutiny under Edison….[and as] in Edison,
the Commission failed to follow its own rules, and this failure was prejudicial.” 35
A.07-06-031, like the decisions before the courts in Edison and TURN, is the product of,
and subject to, specific statutory and regulatory (i.e, Commission rules) requirements, both as to
its content and the process to be followed by the Commission in its review and resolution. Thus,
30

Southern California Edison Co. v. Public Utilities Com., supra, 140 Cal.App.4th at pp. 1091-1093, 1105-1106.
The Utility Reform Network v. Public Utilities Commission, et al. (2012) A132439, at p. 14 (Unpublished
Decision)
32
Commission Rules of Practice and Procedure, Rule 13.9.
33
The Utility Reform Network v. Public Utilities Commission, et al. , supra, at p. 17 (citing PG&E Corp. v. Public
Utilities Com. (2004) 118 Cal.App.4th 1174, 1199.)
34
Id., at p. 24.
35
Id.
31
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in any decision on the requested CPCN, the Commission was and is required to follow the law
applicable to transmission additions to facilitate renewable energy deliveries (i.e., PU Code
Sections 1001, 1002, 399.2.5 and Public Resources Code §21000, et seq. (California
Environmental Quality Act (CEQA)) and those governing Commission decision-making (i.e.,
PU Code §§1757, 1708 and 1705), as further informed by the Commission’s own Rules of
Practice and Procedure.
Yet, D.13-07-018, as detailed below, failed to follow and apply these laws as written or
properly construed. These errors first emanated from the Commission inappropriately
expanding the scope of this application and addressing undergrounding of Segment 8A by means
of a stale and irrelevant motion without “good cause,” especially where the Commission’s
subsequent actions had nothing to do with the relief or grounds stated in that motion. This
unlawful starting point was the beginning of an escalating series of legal errors, culminating in a
decision (D.13-07-018) that failed to follow applicable law or rely on record evidence and
resulted in due process violations and an abuse of the Commission’s legal discretion.
Again, while these errors certainly merit the immediate reversal of D.13-07-018, to avoid
further cost and delay, CEERT asks instead that rehearing be granted to correct the most
egregious errors in D.13-07-018 as recommended above and in Section VII below. The bottom
line is that action must be taken by the Commission “expeditiously” to make sure that the
“process” the Commission followed in “entertaining” Chino Hills’ Petition for Modification and
its decision granting that petition are never repeated again.
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IV.
D.13-07-018 FAILS TO PROCEED IN THE MANNER REQUIRED BY LAW.
A. What Is the Outcome of D.13-07-018?
In sum, D.13-07-018 does all of the following:
x

Affirms reliance on a stale and irrelevant Motion for Partial Stay as a basis for stopping
construction of the overhead line adopted in D.09-12-044 almost two years after its effective
date and fundamentally changing the “scope” of this application to include a first-of-its-kind
undergrounding alternative that was not advanced by any party or considered in D.09-12-044
or the Final Environmental Impact Report (FEIR).

x

Grants a Petition for Modification of D.09-12-044, filed almost two years after its effective
date, that reverses D.09-12-044 and requires adoption of an “alternative” for one segment
(Segment 8A) that was never considered in either D.09-12-044 or FEIR at that time and was
never previously requested by the petitioning party (Chino Hills).

x

Grants that Petition for Modification as the basis for directing SCE to dismantle the
completed portion of the overhead construction of Segment 8A authorized almost four years
before in D.09-12-044 and replace it with undergrounding of a 500 kV transmission line that
has never been undertaken in the United States and, in turn, uses a never-before tested
undergrounding design (UG5) that was never considered and never advanced by any party,
including Chino Hills, as an “alternative” in either D.09-12-044 or the FEIR and does so with
full appreciation of the risks to renewable development caused by the likely delay and
increased costs such a change imposes on ratepayers and State’s energy policies. 36

x

Adopts a “cost cap” for the authorized undergrounding of $224 million, after factoring in a
de minimus “financial contribution” from the community benefitting from the change (Chino
Hills), that is still more than 50 times greater than the overhead construction adopted for
Segment 8A in D.09-12-044 and represents an approximate cost for each of the 220 houses
that borders the right-of-way (ROW) at over $1 million per house. 37

x

Imposes responsibility for paying for that significant additional cost of $224 million, and
potential future costs resulting from delay or inadequacy of design, on ratepayers only (not
the City or its residents).

x

Supports this change on an isolated consideration of undergrounding Segment 8A outside of
consideration of the TRTP as a whole and based on only one (“community values”) of the

36
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elsewhere in D.13-07-018 it confirms that there was no record developed to support any such finding. (D.13-07-081,
at pp. 20-21.)
37

13

four statutory factors required by PU Code §1002 in granting a CPCN and further does so
without any finding that Chino Hills’ “community values” were “unique” from other
similarly impacted communities along the TRTP for which no undergrounding had been
authorized and for which the same overhead construction has been completed.
x

Redefines “community values” to require only a showing of “visual impacts” and elevates its
consideration as a determinative factor in authorizing undergrounding of transmission lines
and facilities where “opposition” by the “community” to the overhead construction is
“intense” and where there is a claimed “disproportionate burden” on the community due to a
“large impact on local tax revenues, given the diminution in value” of multiple parcels in a
single community, even where no proof or evidence existed or was adduced to establish a
nexus between that diminished value and the overhead line construction. 38

x

Adopts and applies, both retroactively and prospectively, new transmission siting policy that
does all of the following: (1) permits any individual or community to seek isolated changes
in authorized transmission infrastructure by petition for modification or motion filed long
after a CPCN for that infrastructure has been approved by final Commission decision; (2)
requires reversal of approved and constructed overhead transmission facilities and lines and
their replacement with undergrounded lines and facilities at any time that a community
asserts that such a result is required by “fundamental fairness” or “visual impact” that creates
an “eyesore” or is “very tall”; and/or (3) requires undergrounding of transmission
infrastructure for any individual or community that offers claims of being
“disproportionately” burdened by the fulfillment of state energy policies. 39

x

Relies on subjective and personal observations and communications outside the evidentiary
record to support both the consideration and grant of the Chino Hills’ PFM.
Just listing this astonishing range of outcomes achieved by D.13-07-018 confirms that

D.13-07-018 is by no means a routine modification of a long-ago final Commission decision
(D.09-12-044) or is even tangentially related to that order, the original scope of this application,
or applicable transmission law or policy. In fact, Ordering Paragraph 4 of D.13-07-018 confirms
that conclusion by not even attempting to make “specifically worded” modifications to the
findings, conclusions, and orders of D.09-12-044, as required by Commission Rule 16.4, but
instead dismissing them entirely as “deemed to be modified” as a whole if “inconsistent” with

38
39

D.13-07-018, at pp. 20-21.
Id., at pp. 18, 21-22.
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D.13-07-018. 40 The fact that this result was achieved through reliance on, first, a stale and
irrelevant motion and then a very belated petition for modification by a party that never
advanced these changes originally or in that motion is not only mind-numbing, but is without
legal and factual merit, violates due process, and represents an abuse of discretion by the
Commission.
CEERT is very gratified, therefore, that at least two of the five sitting Commissioners
understood the gaping legal “holes” in D.13-07-018 and the very dangerous precedent it sets. In
this regard, in both their written and oral dissents, Commissioners Florio and Peterman correctly
focused their objections to D.13-07-018 on the erroneous “genesis” of that decision and the
impropriety of that order ignoring applicable law and launching and relying on newly announced
transmission siting policies for both retroactive and prospective application.
Thus, as filed on July 24, 2013 and now part of D.13-07-018, their Joint Dissent
identifies a long list of the errors committed by D.13-07-018 as follows:
x

“Our disagreement is grounded in our core duties as Commissioners to balance our
decisionmaking in a thorough analysis of impacts on all affected ratepayers, and not only the
residents of this individual community.” 41

x

“[P]erhaps California is entering into a new era of transmission siting, where we will need to
consider undergrounding for more transmission corridors,” but “that idea” should be
considered “on a forward-looking basis for new transmission siting, and not retroactively
apply it to a line for which the Commission approved a Certificate of Public Convenience
and Necessity (CPCN) almost four years ago, and, on the basis of that determination, has
already been substantially built.” 42

x

PU Code Section 1708 to alter prior Commission decisions “should be used extremely
sparingly to avoid introducing a great deal of uncertainty in to the Commission’s
decisionmaking process.”

40

D.13-07-018, Ordering Paragraph 4, at p. 68.
Joint Dissent to D.13-07-018, at p. 1.
42
Id., at pp. 1-2; emphasis added.
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x

D.13-07-018 and its “limited” focus on Segment 8A only (1) serves to “substitute[e] the
judgment of a mostly new set of commissioners for the judgment of those that originally
decided the case after seeing all of the evidence;” (2) results in “the commissioners presently
seated … not hav[ing] the benefit of drawing on a complete record addressing siting, design,
and engineering for the entire transmission line of which Segment 8A through Chino Hills is
a part;”and (3), by allowing “this case” to be “reopened and reconsidered…several years
later,” “invite[s] other interested parties who disagree with our decision to persist in appeals
until we change our minds on other matters,” undermining the “meaning and finality” of a
Commission decision (D.09-12-044) where no legal error had been committed. 43

x

The principle of giving “meaning and finality” to meritorious Commission decisions “applies
with particular importance to transmission infrastructure.” Thus, the “majority’s reversal on
Segment 8A brings uncertainty and likely delay, with ramification for those [renewable]
developers to finance, build, and interconnect their projects,” and, “[i]n the context of the
Commission’s authority to grant a CPCN for transmission infrastructure, … represents a
serious departure from our regulatory responsibility.” 44

x

Approval by D.13-07-018 of “undergrounding this single segment” rests on an “incomplete
consideration of all of the factors in Section 1002” and is limited, in turn, to “community
values” considered only as “primarily visual impacts,” both of which were actions at odds
with D.09-12-044 “granting the CPCN, in which all four factors of Section 1002 were
considered and applied.” 45

x

This result in D.13-07-018 will “giv[e] other communities in the future grounds to insist on
undergrounding of high-voltage transmission based on visual impacts recast as community
values,” and, while [c]ommunity values are important,” they “are not absolute, and are
certainly not limited to either a single community among many that may be affected, nor are
they limited to visual impacts only.” 46

x

No Commission precedent, including either “the Jefferson Martin line on the San Francisco
peninsula” or “the Sunrise Powerlink line coming into San Diego,” where undergrounding of
certain segments were authorized, support the outcome in D.13-07-018, given that both
decisions are distinguishable since “undergrounding was either proposed by the utility
originally, or studied explicitly as part of the environmental alternatives in the original siting
case, and was chosen by the Commission for reasons that went beyond the visual impact on
one affected community.” 47 Further, D.13-07-018 referenced the undergrounding approved

43
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as part of the Sunrise Powerlink “solely as a metric of cost reasonableness, and does not
discuss it as a precedent for a finding of visual impacts equating to community values.” 48
x

From both an equity and cost reasonableness perspective, D.13-07-018 also fails by sending
the “message…that communities that can afford to pay attorneys to intervene in CPUC
proceeding to fight transmission lined can succeed in changing our minds while other cashstrapped cities cannot” and by authorizing a “$224 million cost cap” that represents “an
increase of more than fifty times the $4 million it would have taken to complete the overhead
version of the line that the Commission originally approved,” that will be “borne by all
customers in the state that utilize transmission lines,” and that “cannot be justified, given the
policy concerns laid out here.” 49
Notwithstanding this extensive list of errors, which, among others, are examined further

below, CEERT anticipates that the Commissioners who voted in favor of D.13-07-018 may be
tempted to isolate each error, and find that, in isolation, each error has no prejudicial effect.
However, not only individually, but especially in aggregate, these errors represent a substantial
violation of due process and are prejudicial in the extreme to all parties that have participated in
this proceeding and, left uncorrected, will create an adverse precedent for future proceedings.
CEERT asks the Commission not to “grandfather” impropriety, but instead correct D.13-07-018
as recommended here so that its legal failings will not be duplicated.
B. D.13-07-018 Errs in Treating Chino Hills’ Petition for Modification as an Appropriate
Legal Basis for the Commission to Reverse D.09-12-044 and Adopt New Transmission
Infrastructure Policy and Precedent Applicable Both Retrospectively and Prospectively.
Commissioners Florio and Peterman were quite right to question how a procedurally
limited “petition for modification,” or, as is actually the case here, an even older, irrelevant
motion, could upend a lawful Commission decision (D.09-12-044) 50 unanimously approved by

48
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all sitting Commissioners. The answer to that question is tied to errors in D.13-07-018, as well
as actions taken by the Commission itself that gave rise to that decision and its issuance.
Thus, while Assigned Commissioner Peevey’s stated “alignment” with the community of
Chino Hills to authorize undergrounding of Segment 8A as “right” may have been heartfelt and
sincere, those sentiments cannot be the basis for the Commission to alter its “core duties” to
uphold the law and policy applicable to a CPCN, ignore Commission rules and record evidence,
or demean or dismiss the legitimate objections of other parties, especially in favor of personal
relations, private communications, or subjective conclusions. These latter actions, addressed in
Section VI below, represent an abuse of the legal discretion required to be exercised by each
Commissioner.
However, the starting point to unravel actual “right” from “wrong” in this case starts with
the issuance of D.09-12-044 in December 2009. In light of the relevant record and law
applicable here, it is clear that D.13-07-018 got it very “wrong” in “entertaining” the Chino
Hills’ PFM and using it as the basis to reverse D.09-12-044.
1. The “Process” Used by the Commission to Reverse D.09-12-044 Was Unlawful.
a. D.09-12-044
On December 24, 2009, by unanimous vote of all 5 sitting Commissioners, the
Commission issued D.09-12-044 granting SCE a CPCN specific to Segments 4 through 11 of the
173-mile TRTP using the “Environmentally Superior Alternative,” including overhead lines in
Segment 8A. 51 D.09-12-044 was the product of extensive transmission planning, rigorous
environmental review, a full and complete evidentiary and legal record, sound policy, and broad
opportunities for party input, including full participation by Chino Hills as a party and a separate
public participation hearing held in the City of Chino Hills. This comprehensive review included
51
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compliance with all laws applicable to granting a CPCN for a transmission line whose purpose is
to access renewable generation that will “facilitate achievement” of this State’s goal to increase
reliance on this clean energy resource.
In doing so, D.09-12-044 adopted the “Environmentally Superior Alternative” based on a
CEQA-compliant Final Environmental Impact Report (FEIR) and a full and complete
consideration of all environmental and community impacts. This consideration included
application and evaluation of statutorily required factors of need, community values, recreational
and park areas, historical and aesthetic values, influence on the environment (Public Utilities (PU)
§§1001, 1002), as well as statutory requirements related to transmission lines (TRTP)
constructed for the purpose of “reaching” renewable generation (PU Code §399.2.5).
By D.09-12-044, the Commission examined “the environmental impacts of the Proposed
Project, eleven alternatives (five proposed by the City of Chino Hills), and a No Project
Alternative.” 52 The “[f]ive variations from the route in Segment 8A advanced by Chino Hills”
(Alternatives 4A, 4B, 4C, 4CM, and 4D) all sought to “reroute the Project from the existing
right-of-way [ROW] in Chino Hills to the Chino Hills State Park (CHSP) and surrounding
properties.” 53 None of the Chino Hills Alternatives proposed undergrounding the transmission
line through Segment 8A. 54
In specifically addressing, and rejecting, the Chino Hills’ Alternatives before it, the
Commission in D.09-12-044, determined that, due to the fact that all of the Chino Hills’
alternatives were routed through a state park (the CHSP), they were “inconsistent with the CHSP
General Plan” and would be “a significant and unavoidable impact that would not occur under”
the “environmentally superior” alternative. That “environmentally superior” alternative included
52
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overhead construction of the Segment 8A line along the existing transmission line right of way
(ROW)). 55
Of note here, D.09-12-044 actually did consider, but appropriately rejected, an
undergrounding alternative, Alternative 5, through the 3.5 miles of Segment 8A in Chino Hills. 56
This Alternative for “partial” underground, was not one advanced by Chino Hills, but was
posited by the FEIR.
Yet in doing so, the FEIR found that Alternative 5 would result in long-term impacts,
including:
“ Increased greenhouse gas emissions associated with operations due to the use of
sulfur (SF6) hexafluoride gas in the Gas Insulated Line (GIL) system;
 Potential to destroy paleontological resources;
 Potential ground subsidence/settlement effects that could potentially result in
damage to overhead structures and utilities;
 Permanent displacement of existing commercial land uses; permanent land
disturbances resulting from the need to construct transition stations; and
 Increased potential for rolling black-outs due to system failures associated with
the GIL system’s reliability, which is unknown at this time.” 57
In a full review of these impacts, the FEIR determined that Alternative 5 was not “superior to the
other alternatives and is not considered the environmentally superior alternative within Segment
8, as it would result in the greatest adverse short-term and long-term impacts.” 58
In balancing and accounting for all mitigation measures, all applicable statutory
requirements, and the FEIR before it, the Commission issued D.09-12-044 and determined that
the Environmentally Superior Alternative achieved the “public convenience and necessity” for
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all of the TRTP Segments at issue in A.07-06-031. These determinations were made in
consideration of both the TRTP as a whole and specific to the multiple alternatives proposed for
Segment 8A, including those specifically proffered by Chino Hills.
It is particularly noteworthy relative to D.13-07-018, that in adopting the
Environmentally Superior Alternative, D.09-12-044 considered all four factors required under
Section 1002, not just a limited definition of “community values.” Thus, D.09-12-044 addressed
“community values,” along with “recreational and park areas,” “historical and aesthetic values,”
and “influence on the environment.”
Review of these factors was also undertaken specific to the alternatives and positions
taken by Chino Hills. D.09-12-044 fully considered and re-considered each of Chino Hills’
challenges to the Environmentally Superior Alternative, as to its “risks (i.e., “fire-related”). 59
D.09-12-044, however, found instead that “the only alternatives studied in the environmental
processes that did have such impacts were Chino Hills’ Alternatives 4A-D and 4CM” and that
“[a]doption of Alternative 4CM would face its own delays due to the need for approvals beyond
our jurisdiction.” 60
Both D.09-12-044 and the FEIR also evaluated the “visual resources” and “visual
impacts” of the Environmentally Superior Alternative’s over-ground construction of Segment 8A
on Chino Hills. 61 Based on applicable law and the record, D.09-12-044 found that Chino Hills’
would introduce “potential delay in the construction of the Project, and hence, of achievement of
the state’s RPS goals” and did not meet the applicable requirements of mitigating environmental
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impacts, especially in the case of a State park. 62 Further, D.09-12-044 also found that the factor
of “historical and aesthetic values,” a required factor in Section 1002 separate from and in
addition to “community values,” did not permit a community’s complaint of “visual impacts” to
override either the State’s policy goals or its interests in protecting and preserving “important
regional resource[s].” 63 D.09-12-044 found that this restriction had particular application in the
case before it where the “important regional resource” of the CHSP had benefits to individuals
and communities far in excess to and beyond the 220 residents allowed by the City of Chino Hills
to purchase their homes along an “existing ROW with transmission towers and wires” who
would “have diminished expectation of a view without transmission lines.” 64
Finally, D.09-12-044 appropriately weighed “community values” against “overriding
statewide values” to conclude that none of the Chino Hills’ proposed alternatives constituted an
“environmentally superior alternative” for Segment 8A. 65 In doing so, the Commission adhered
to the established precedent: “Any individual community’s preference to avoid development of
transmission infrastructure in its boundaries cannot outweigh these important statewide policy
goals and the need for the Project.” 66
b. Events Following D.09-12-044
On January 25, 2010, Chino Hills filed a timely Application for Rehearing of D.09-12044 which focused entirely on Chino Hills’ argument that “[r]ehearing should be granted and
Alternative 4CM [routing Segment 8A through the state park] should be approved for Segment
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8A of the TRTP.” 67 It was also accompanied by a “Motion of the City of Chino Hills for Partial
Stay of Decision 09-12-044,” which asked for construction on Segment 8A to be stayed before it
was commenced.
Neither the Application for Rehearing nor the Motion for Partial Stay was based on or
requested undergrounding of Segment 8A or even mentioned Alternative 5, the partial
undergrounding alternative. Further, the Motion for Partial Stay was not only limited to
advancing Chino Hills’ Alternative 4CM route through the CHSP, but based its claims of
“irreparable harm” to support the stay on “health and safety impacts [that would be] caused by
construction of Segment 8A,” described as “air quality impacts,” “construction noise,” and “fire
hazard.” 68 The term “visual” impact is never used in the Motion to define any “community
value” claimed to be at risk by the construction of Segment 8A as authorized in D.09-12-044.
No other pleadings were filed by Chino Hills in A.07-06-031 until almost 2 years later in
October 2011. In that month, on October 10, 2011, Chino Hills first filed a Notice of Ex Parte
Communication. This Notice reports that, on October 5, 2011, an ex parte meeting was initiated
by Chino Hills’ City Manager Mike Fleager and Chino Hills Mayor Ed Graham, took place in
the Commission’s Los Angeles offices on October 5, 2011, and was attended by Commission
President Michael Peevey, his advisor Carol Brown, and the Commission’s Executive Director,
Paul Clanon, CPUC Executive Director. Mr. Graham and Mr. Fleager are reported as having
requested that “President Peevey and the remainder of the CPUC Commissioner[sic] travel to
Chino Hills to view the transmission towers being constructed by Southern California Edison
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Company” and that Chino Hills’ application for rehearing be granted, noting “the impacts the
extremely tall towers are having on the community.” 69
On October 14, 2011, the City of Chino Hills filed a further, “late-filed” Notice of Ex
Parte Communication. By that Notice, Chino Hills reported that, on October 10, 2011, President
Peevey, along with Mr. Clanon and the Commission’s General Counsel, Frank Lindh, spent 90
minutes touring “various locations in the City of Chino Hills adjacent to sites were[sic] Southern
California Edison Company is constructing transmission towers for the Tehachapi Renewable
Transmission Project” with Chino Hills City Manager Fleager. 70 On that same date, October 10,
Commissioner Peevey appointed himself as the new Assigned Commissioner to A.07-06-031.
In his public statements, as confirmed in D.13-07-018, this “visit” by Commissioner
Peevey to Chino Hills represented the moment that caused him to be “aligned” with the
“perspective” of Chino Hills that the “towers” were an “eyesore” and must be removed. 71 It is
not surprising, therefore, that, following his visit and appointment as Assigned Commissioner on
October 10, Chino Hills filed its Petition for Modification (PFM) of D.09-12-044 within short
order on October 28, 2011. In that October 28 PFM, which serves as the “basis” for D.13-07018, Chino Hills asked for the first time in this application for the undergrounding of Segment
8A. 72 It was followed almost immediately thereafter by a second PFM asking the Commission
to stay construction of Segment 8A as approved by D.09-12-044.
Commission rules direct that Notices of Ex Parte Communication are not to include the
statements of the Commission “decisionmaker” in attendance. 73 However, given the unusual
presence of the Commission’s General Counsel at the October 10 ex parte visit to Chino Hills,
69
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Commissioner Peevey’s assignment to A.07-06-031, and his own confirmation of the
significance of this October 10 “visit,” it can reasonably be concluded that “procedural”
strategies to achieve undergrounding of Segment 8A may have been discussed.
Whether discussed or not, a “strategy” on the Commission’s end to achieve that result
began to unfold in Closed Session of the Commission’s Meeting of November 10, 2011. On that
date, before responses to either Chino Hills’ PFMs (including the “stay” request) were due or had
been filed, the Commission reached back to grant the nearly two-years-old Motion for Partial
Stay to stay “construction” of Segment 8A in D.11-11-020. 74
While citing to its “discretion” to grant “stays” of its orders, D.11-11-020 provides no
findings of how this Motion was even relevant where construction had already commenced and
certainly gave no notice of how the Commission or one Commissioner was planning to use this
resulting stay to expand the scope of A.07-06-031 to launch consideration of the new issue of
undergrounding of Segment 8A to address “visual impacts.” The absence of this notice is
evidenced further by the fact that such a request or allegations of visual “harm” were never
included in that Motion, and D.11-11-020 actually provides no notice of reliance on the Motion
for that purpose at all. Instead, D.11-11-020 concludes that the stay is “warranted” and
“appropriate …in order to preserve the status quo pending resolution of Chino Hills’ Application
for Rehearing.” 75 Relating this “stay” to a rehearing request that did not seek or advance any
undergrounding alternative and has never been addressed as to its legal merits did not provide
notice or authority for consideration of any alternative other than those proposed by Chino Hills
to route that segment through the State Park.
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Nevertheless, on the very same day D.11-11-020 was issued (November 10, 2011),
Commissioner Peevey issued an Assigned Commissioner’s Ruling (ACR) in A.07-06-031
fundamentally altering its scope without regard to the limits or basis of that decision or the
relevance of Chino Hills’ Motion for that purpose. While the ACR acknowledges that “the
information and data already gathered” on alternatives “was quite extensive,” it nevertheless
proceeds to SCE to prepare testimony on alternatives or solutions to the current approved route
for the TRTP line, with reference, among other things, to the partial undergrounding rejected by
D.09-12-044 and the FEIR. 76 This direction is supported by the following statement: “Once the
new transmission structures were put in place through the residential neighborhood in Chino
Hills, the City found them to have a ‘visual, economic and societal impact . . . far more
significant than what the City or the Commission envisioned at the time the CPCN was
issued.’” 77
Those allegations, however, came from the Chino Hills’ October 2011 PFMs, to which
responses were still not due and on which the Commission had not ruled as to their merits.
Further, no such allegations were part of either Chino Hills’ Motion for Partial or its Application
for Rehearing, of which preservation of that rehearing request’s “status quo” was used by D.1111-020 as the basis to stay further construction on Segment 8A.
In addition, Chino Hills’ claim about what “the Commission envisioned at the time the
CPCN was issued” would have already been revealed in D.09-12-044. In that decision, the
Commission was quite clear, based on applicable record and law, that such “visual impacts” did
not trump other “factors” required to be considered in a CPCN or State policy and precedent.
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In reality, the only things that had changed from the time D.09-12-044 was issued to the
time of Commissioner Peevey’s visit, Chino Hills’ PFMs, D.11-11-020, and the ACR was the
make-up of the Commission itself and the changed assignment of lead Commissioner on the
application. In regard to the Commission’s make-up, as of October 2011, three of the
Commissioners that had voted for D.09-12-044, including the Assigned Commissioner to A.0706-031 (Dian Grueneich), were no longer with the Commission and had been replaced by three
new Commissioners in the first quarter of 2011.
Clearly, procedural maneuverings of a single Commissioner to expand and change both
pleadings and the actual scope of an application not only run afoul of the Commission’s rules as
the California courts have made clear, but, in this case, did not end with the ACR issued on July
2, 2012. Instead, they continued through “Commission” initiated “confidential settlement
negotiations” attended by Commissioner Peevey and General Counsel Lindh and limited to only
two parties to this application (Chino Hills and SCE). CEERT timely objected to these
“negotiations” as violating both the Commission’s rules on “settlements” and due process. 78
However, the Commission never ruled on that motion, never expanded these “negotiations” to
include other parties, and never publically disclosed their content or outcome. Instead, these
“negotiations” were followed by further rulings and the admittedly “unusual” step of authorizing
“pre-construction activities” to underground Segment 8A with approved rate recovery, 79 all of
which included the caveat that the merits of the Chino Hills’ PFM or undergrounding had not
been decided.
Individually and, especially, collectively, these actions by the Commission resulted in a
completely changed focus and basis for the construction of Segment 8A than authorized in D.0978

CEERT Motion for Stay of Confidential Settlement Negotiations (filed in A.07-06-031 on May 9, 2012).
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12-044. Yet, actual “notice” of what or why changes might result to Segment 8A remained
deficient and left parties in doubt as to possible outcomes as late as the filing of briefs in May
2013. Thus, the California State Parks Foundation's (CSPF) reflects this confusion in its
Opening Brief: “While an alternate route through the State Park for the TRTP has been
determined by the Commission and the Assigned Commissioner to be infeasible, options now
under consideration increase the likelihood of a future transmission route through the State
Park.” 80
c. Conclusion
What this long, tortuous history reflects is that the Chino Hills’ “Petition for
Modification” was first filed in a highly opportunistic manner and was advanced both
immediately before and after its filing by Commission actions that did not give adequate notice
or legally support an outcome that was wholly beyond the scope of this application, D.09-12-044,
or challenges to that order. As stated previously, the courts do not permit the Commission to
engage in “procedural maneuvers,” including converting or expanding pleadings expressly
limited by their allegations or purpose, to facilitate wholly different results. 81 At the least,
undergrounding of Segment 8A using the UG5 design based on a new “community values”-only
transmission siting policy should only have been addressed in a new application or new
rulemaking. 82
The failure of the Commission to follow its rules was clearly prejudicial where no one
was fairly or timely noticed that the Chino Hills’ PFM would result in the new, broadly different
transmission policy and legal interpretations adopted in D.13-07-018.
80
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statements of Commissioners Ferron and Sandoval confirm that they “did not have the privilege
of serving on this Commission when the previous decision was made about Chino Hills,” it is
precisely this circumstance that should not have, but did, in fact, lead to a very different result
than reached by the “sitting” Commissioners that decided D.09-12-044.
2. D.13-07-018 Errs in “Entertaining” the Chino Hills’ Petition for Modification to
Reverse D.09-12-044.
As confirmed by the courts, Commission rules are binding and have the “force and effect
of law.” 83 Commission Rule 16.4 requires that petitions for modification must:
“[C]oncisely state the justification for the requested relief and must propose
specific wording to carry out all requested modifications to the decision. Any
factual allegations must be supported with specific citations to the record in the
proceeding or to matters that may be officially noticed. Allegations of new or
changed facts must be supported by an appropriate declaration or affidavit.” 84
Further, a petition for modification is limited to a party to the proceeding (not the Commission
on its own motion) asking the “Commission to make changes in an issued decision,” including
“specific wording to carry out all requested modifications to the decision,” with any “factual
allegations…supported by specific citations to the record in the proceeding” and “[a]llegations of
new or changed facts … supported by an appropriate declaration or affidavit.” 85
In terms of time limitations on filing, the Rule further mandates:
“(d) Except as provided in this subsection, a petition for modification must be
filed and served within one year of the effective date of the decision proposed to
be modified. If more than one year has elapsed, the petition must also explain why
the petition could not have been presented within one year of the effective date of
the decision. If the Commission determines that the late submission has not been
justified, it may on that ground issue a summary denial of the petition.” 86
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Thus, it is first and foremost a mandate that a petition for modification be filed within one year
of the effective date of the decision proposed to be modified, in this case, D.09-12-044, and, if
that deadline is not met, the delay must be “justified” or be subject to summary denial.
Modification of Commission decisions are also impacted by PU Code Section 1708.
Section 1708 provides that “[t]he Commission may at any time, upon notice to the parties, and
with opportunity to be heard as provided in the case of complaints, rescind, alter, or amend any
order or decision made by it.” 87 The Commission, however, has long recognized the following
limitations on exercising that authority:
“…should be exercised with great care and justified only by extraordinary
circumstances … By its very nature, Section 1708 provides the possibility of an
extraordinary remedy. Res judicata principles are among the most fundamental in
our legal system, protecting parties from endless relitigation of the same issues …
Only a persuasive indication of new facts or a major change in material
circumstances, which would create a strong expectation that we would make a
different decision based on these facts or circumstances, would cause us to
reopen the proceedings.” 88
This approach by the Commission to changing its orders means that it does recognize the finality
of its orders and, in turn, applies Section 1708 only very judicially and on a limited basis.
The actions taken by the Commission, however, leading to and finally deciding to
“entertain” the Chino Hills’ PFM in D.13-07-018, however, go far beyond any reasonable
interpretation of a pleading asking “the Commission to make changes to an issued decision,” as
required by Rule 16.4. 89 Instead, the Chino Hills’ PFM is used to reach new issues that had
never been addressed in that “issued decision” (D.09-12-044) or raised by this application.
Thus, contrary to Rule 16.4, the Commission in D.13-07-018 effectively states that the
only potential limitation on its consideration of Chino Hills’ belated PFM is that “Rule 16.4(d)
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requires that if a petition is not ‘filed and served within one year of the effective date of the
decision proposed to be modified,’ the petitioner must explain the reason for the delay.” 90 The
Commission then concludes that it can “entertain” the Chino Hills’ PFM because it rejects “an
overly literal application of Rule 16.4” and reasons that “the magnitude of the harm alleged in
the petition and the weight of the proffered evidence warrant reopening of the record so that we
may reach a determination on the merits.” 91 D.13-07-018 then treats Chino Hills’ PFM as
permitting the Commission to address “the fully developed evidentiary record and the parties’
post-hearing briefs to assess the facts and consider applicable law and controlling policy” on
undergrounding Segment 8A. 92
A comparison of this “reasoning” with the actual language of Rule 16.4, the
Commission’s own cautious approach to reversing its decisions based on a petition for
modification, and its treatment of the Chino Hills PFM quickly undermines that “reasoning”
entirely. With respect to the actual time requirement imposed by Rule 16.4, and not as casually
and wrongly paraphrased in D.13-07-018, it is not a case of “if” a petition is not filed within one
year, but rather that the petition “must be filed and served within one year of the effective date of
the decision proposed to be modified.” 93 When that deadline is missed, the Commission must
determine whether “that late submission” is “justified.” 94 Thus, “justification” for a Petition for
Modification is two-fold: first, as to any delay of more than one year in filing, and second, as to
the request being made.
In addition, Rule 16.4 limits Petitions for Modifications to a party requesting “the
Commission to make changes in an issued decision” and requires the petitioning party to identify
90
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the “requested relief” and “propose specific wording to carry out all requested modifications to
the decision.” 95 This rule also mandates that “[a]ny factual allegations must be supported with
specific citations to the record in the proceeding” and “[a]llegations of new or changed facts
must be supported by an appropriate declaration or affidavit.” 96
These directions, combined with the Commission’s intent to restrict such relief to
“extraordinary circumstances,” make clear that, at the least, a “petition for modification” is not a
vehicle to launch a new application or new rulemaking on new issues. Instead, it is meant only
to be a procedurally limited request for specific changes to be made in an issued decision, within
the scope of that decision, with specifically proposed wording, record citations, and supporting
affidavits or declarations.

Admitting that “we find no reported case identical to the matter

before us,” the Commission in D.13-07-018 nevertheless concludes that the requirements of Rule
16.4 were met by Chino Hills’ PFM, including the “allegation” that “the actual impacts on the
City and its residents of the partially constructed, new tubular steel pole towers and even taller,
new lattice towers constitute ‘new facts.’” 97
However, the size and impact of these towers on Chino Hills were not new facts, but
directly considered in the FEIR and D.09-12-044. Even D.13-07-018 includes Chino Hills’
admission that the FEIR did include “photographic simulations of the new, much taller pole and
lattice towers” and recognized that it would have “a significant and unavoidable impact.” 98
Further, few if any citations to the evidentiary record supporting D.09-12-044 are included in the
Chino Hills’ PFM, and as to “new facts,” the only declaration or affidavit submitted with the
Chino Hills' PFM was that of City Manager Michael Fleager. That “declaration” consists of
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three sentences – one identifying Mr. Fleager’s position with the City, one confirming that he
had reviewed the PFM, and a final sentence that says only that “he could attest to the factual
statements therein.” 99 None of the other letters or photographs attached to the PFM were the
subject of any declaration or affidavit.
Finally, it is the case that Chino Hills’ PFM does include “specifically worded” changes
to the findings, conclusions, and orders of D.09-12-044. However, these changes have nothing to
do with the relief actually considered and granted by D.13-07-018, appear procedural at best, and
make no mention of undergrounding of Segment 8A, or even “Alternative 5,” which, in the PFM
itself, Chino Hills only suggested should be given “another look.” 100
Taking “another look” at a final Commission decision years after the fact is precisely
what Rule 16.4, the Commission’s interpretation of Section 1708, and the principles of res
judicata are intended to avoid and prevent, especially in the absence of new facts. 101 Quite
simply, Chino Hills’ PFM did not provide either a timely or appropriate basis for the
Commission to “reopen” the “record” or reconsider D.09-12-044, expand this application and the
FEIR, and reverse that decision to consider a wholly new and major infrastructure change for
Segment 8A at 50 times the cost and at much higher risk than the “Environmentally Superior
Alternative” adopted in D.09-12-044.
In fact, one needs look no further than D.13-07-018 itself to discover that the Chino
Hills’ PFM and its treatment by the Assigned Commission were not used to “change” D.09-12044, but to reach a completely different decision on completely different facts and law. Thus,
D.13-07-018 contains no “specifically worded” modifications to any of the “findings of fact,
conclusions of law, or ordering paragraphs” of D.09-12-044. Instead, all the Ordering
99
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Paragraphs are new in scope and content and any “inconsistencies” with D.09-12-044 are
summarily dismissed by a single Ordering Paragraph that reads:
“4. All Findings of Fact, Conclusions of Law and Ordering Paragraphs adopted
by Decision 09-12-044 that are inconsistent with these Ordering Paragraphs [in
D.13-07-018] are hereby deemed to be modified to comport with these Ordering
Paragraphs and shall be so construed.” 102
The result is that the “moving” document at issue here was never sufficient to create the
outcome that is reached by D.13-07-018 and was certainly not a request to modify D.09-12-044
by any stretch of the imagination and should have long ago been summarily dismissed. 103 If the
Commission did not believe that D.09-12-044 was legally flawed based on the Application for
Rehearing filed by Chino Hills in January 2010, it simply had no basis to stay and then upend
that decision based on the accompanying Motion for Partial Stay and the very belated Chino
Hills PFM.
Finally, reference was made by Assigned Commissioner Peevey in the Final Oral
Argument to decisions made by the Commission approving “undergrounding” of other
transmission lines. However, those decisions have no relevance here and, not surprisingly, are
not even relied upon in D.13-07-018 to support its outcome. Nevertheless, CEERT wishes to
repeat the significant differences between those cases, namely, the Sunrise Powerlink (D.08-12058) and Jefferson-Martin transmission lines (D.04-08-046) and the undergrounding at issue here.
As the Joint Dissent of Commissioners Florio and Peterman confirm, these differences result in
neither decision being relevant to, or precedent for, D.13-07-018. 104
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Most importantly, the undergrounding authorized in D.08-12-058 and D.04-08-046 was
approved in each case as part of the original project scope and consideration. 105 The approved
transmission lines for Sunrise Powerlink and Jefferson-Martin were determined after lengthy
evidentiary hearings, public meetings, written comments and briefs, and FEIRs and were
approved at the time the CPCNs were granted. 106 Further, the undergrounded portions of both
Sunrise Powerlink and Jefferson-Martin are for 230 kV lines, not the 500 kV required for
Segment 8A. 107 In both Sunrise Powerlink and Jefferson-Martin, there were also other
circumstances, including a conservation easement (Jefferson-Martin) and a cultural resource
(Sunrise Powerlink), that additionally required undergrounding in certain segments of the
lines. 108 Neither was based on the isolated, after-the-fact re-litigation of visual impacts in D.1307-018 that were already fully considered in both D.09-12-044 and the FEIR.
Finally, the Commission cannot dismiss or treat the “time limits” of Rule 16.4 as
discretionary, especially where time was a specific factor in engineering an outcome that did not
arise from D.09-012-044 and cannot be said to even be related to it. Although the current
Commissioners that voted for D.13-07-018 could use a “too much water under the bridge to go
back” logic to support consideration of the Chino Hills PFM, such “logic” is unjustified where
the Commission itself was instrumental in orchestrating that outcome in a manner that prejudged
granting that relief, regardless of its legal or evidentiary merits. It certainly does not excuse any
Commissioner from following the law then or now.
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C. D.13-07-018 Errs in Failing to Comply with Statutory Mandates Applicable to
Undergrounding Segment 8A.
1. Public Utilities Code Sections 1001, 1002, and 399.2.5.
Even assuming that the Chino Hills’ PFM could be “entertained” by the Commission to
reverse D.09-12-044, it was subject to the same statutes and rules followed in D.09-12-044.
Thus, Section 1001, as written, requires a finding that the present or future public convenience
and necessity requires the transmission line construction being proposed. 109 As a further
statutory mandate, Section 1002 requires that the Commission, as a basis for granting a CPCN
pursuant to Section 1001, to consider all of the following four factors: (1) community values, (2)
recreational and park areas, (3) historical and aesthetic values, and (4) influence on
environment. 110 Section 399.2.5 imposes requirements to foster new transmission facilities
“necessary to facilitate achievement of the renewables portfolio standard [RPS].”
In D.13-07-018, the Commission acted contrary to these statutes and further did so in a
manner that violates all principles of statutory construction and implementation and clearly
produces “consequences” that were not intended by the Legislature and “frustrate the manifest
purpose” of this legislation. 111 To begin with, D.13-07-018 only references Section 1001 is in a
summary of relevant law. 112 None of the examination required for the construction of the new
“project” alternative of undergrounding Segment 8A pursuant to the UG 5 design is ever
undertaken, and no finding of “public convenience and necessity” for that construction is ever
made in D.13-07-018. In fact, D.13-07-018 only finds that the UG5 design is “feasible” and that,
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“[o]n the cost record developed, it is reasonable and in the public interest,” without any finding
as to how the “public interest” is served by its approval. 113
In addition, PU Code §1002 and its required four factors are not part of any of the
“findings” in D.13-07-018, despite the fact that the Commission confirmed in D.09-12-044 that,
“in reaching the ultimate determination of public convenience and necessity,” consideration of
all four factors “imposes a ‘responsibility independent of CEQA.’” 114 Contrary to this law,
D.13-07-013 considers only one of the four factors required by Section 1002, “community
values,” and even then defines that term in a limited way tailored to Chino Hills’ solitary claims
of “visual impacts” as a basis to reverse D.09-12-044.
The Joint Dissent of Commissioners Florio and Peterman emphasize this legal error and
the adverse consequences of allowing it to stand uncorrected. Thus, these Commissioners first
state:
“[D.13-07-018] defines ‘community values,’ as argued by the City of Chino Hills,
as primarily visual impacts. This is in contrast to the discussion in the
Commission’s decision granting the CPCN, in which all four factors of Section
1002 were considered and applied.” 115
Commissioners Florio and Peterman then confirm that D.13-07-081 is based on an “incomplete
consideration of all of the factors in Section 1002, giving other communities in the future
grounds to insist on undergrounding of high-voltage transmission based on visual impacts recast
as community values.” 116 As the Joint Dissent correctly concludes: “Community values are
important but are not absolute, and are certainly not limited to either a single community among
many that may be affected, nor are they limited to visual impacts alone.” 117

113

D.13-07-018, at pp. 61, 65.
D.09-12-044, at p. 8; emphasis original.
115
Joint Dissent to D.13-07-018, at pp. 3-4.
116
Id., at p. 4.
117
Id.
114

37

Judicial review and reversal of Commission decisions will result where the Commission
has “acted contrary to a statute.” 118 In D.13-07-018, it is not even a close call or a nuanced case
of “statutory construction.” By D.13-07-018, the Commission acted directly contrary to the
express wording of Section 1002. This is not a grey area, and the statute does not create
exceptions. The Commission simply did not have discretion to “avoid” application of these
factors, which, if applied, would most certainly have required summary denial of the Chino
Hills’ PFM based on the “visual impacts” to a small set of residents who purchased homes in an
existing ROW.119
D.13-07-018 continues its end-runs around the law by invoking a “new era” in
transmission planning that would permit the Commission to retroactively and prospectively
require undergrounding transmission lines based on “fundamental fairness,” avoiding “injustice,”
or a claimed increase in “urbanized” areas. However, this “new” policy, with statewide
implications, was never the subject of notice or opportunity to be heard, and D.13-07-018 never
adduces facts or identifies law in support of such a policy or defines its terms. Its consequences
for transmission facilities needed to access renewable generation, within the meaning of Section
399.2.5, is never addressed, but could clearly “frustrate the manifest purpose” of that law.
The announcement in D.13-07-018 does not excuse the Commission from complying
with the clear statutory mandates, like Section 1002. As the Joint Dissent correctly concludes,
any “new era” of transmission siting which may involve more undergrounding must, at the least,
be considered on a “forward-looking basis” instead of applied retroactively. 120
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2. Public Resources Code §21000, et seq. (CEQA)
As the Commission pointed out in D.09-12-044, it “is the lead agency for purposes of
preparing an EIR in compliance with CEQA” and any modification to D.09-12-044 to require
undergrounding of the TRTP through Segment 8A would be a discretionary action subject to
CEQA. 121 The California Code of Regulations (CCR), Title 14 (Natural Resources), Division 6
(Resources Agency), Chapter 3 provides guidelines for implementation of CEQA. 122 As SCE
stated in its Opening Brief, “CEQA requires a subsequent EIR for project modifications when
‘[s]ubstantial changes are proposed in the project which will require major revisions of the
previous EIR or negative declaration due to the involvement of new significant environmental
effects or a substantial increase in the severity of previously identified significant effects.’” 123
For D.13-07-018, the Commission prepared an “addendum” to the original FEIR.
However, “[a]n addendum to an adopted negative declaration may be prepared if only minor
technical changes or additions are necessary or none of the conditions described in Section
15162 calling for preparation of a subsequent EIR or negative declaration have occurred.” 124
There was, however, nothing minor or simply additional being requested or eventually
considered for the undergrounding of Segment 8A authorized in D.13-07-018 and that “change”
was most certainly a “new” project under CEQA. 125 Further, as summarized by SCE in its
Comments on the APD, the “addendum” relied upon in D.13-07-018 “uses an incorrect
environmental baseline for its review,” “fails to adequately analyze the cumulative impacts of
121
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undergrounding in addition to the impacts that have already occurred in constructing the
overhead structures,” “relies on an internally inconsistent project description,” and “ignores
important components of the Project that would introduce new or increase the significance of
environmental impacts.” 126
In these circumstances, it is clear that the simple “addendum” to the original FEIR relied
upon in D.13-07-018 has no legal standing and fails to comply with the most basic requirements
of CEQA in a full, complete, and separate review of the new project at issue in D.13-07-018. In
addition, D.13-07-018 clearly “lacks critical findings that the overhead route is no longer the
environmentally superior route or is infeasible.” 127 As to the only undergrounding alternative
(Alternative 5) addressed in D.09-12-044 (Alternative 5), it was considered, but found to have
significant impacts on the environment and was infeasible. 128
Thus, D.13-07-018 wrongly bypasses the legal requirements under CEQA in authorizing
the undergrounding of Segment 8A. A subsequent EIR was required to have been performed by
law due to the major changes in the transmission line route. Instead, the Commission wrongly
opted to prepare only an Addendum, which is substantially flawed and further compounds the
errors requiring rehearing of D.13-07-018.
V.
D.13-07-018 IS NOT SUPPORTED BY ITS FINDINGS OR BY SUBSTANTIAL
EVIDENCE IN LIGHT OF THE WHOLE RECORD AND IS IMPERMISSIBLY VAGUE.
PU Code §1705 provides in pertinent part that “the decision shall contain, separately
stated, findings of fact and conclusions of law by the commission on all issues material to the
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order or decision.” 129 As made clear by the Commission itself, “[r]elated case law instructs that
the Commission’s findings must be sufficient to” do the following: 130
“Afford a rational basis for judicial review and assist the reviewing court to
ascertain the principles relied upon by the Commission and to determine whether
it acted arbitrarily, as well as to assist parties to know why the case was lost and
to prepare for rehearing or review, assist others planning activities involving
similar questions, and serve to help the Commission avoid careless or arbitrary
action.” 131
The California Supreme Court’s case in California Motor Transport Co. v. Public
Utilities Com. is particularly instructive on this issue:
“Every issue that must be resolved to reach that ultimate finding is ‘material to the
order or decision.’ Statutes like Section 1705 have been held to require findings
of the basic facts upon which the ultimate finding is based.” 132
The importance of having detailed findings of fact is clear:
“Such findings afford a rational basis for judicial review … The more general the
findings, the more difficult it is for the reviewing court to ascertain the principles
relied upon by the administrative agency … findings on material issues enable the
reviewing court to determine whether the commission has acted arbitrarily.” 133
Further, “[s]ince findings on material issues indicate the basis for the decision the parties can
prepare accordingly for rehearing or review.” 134
The need for this specificity is also related to the longstanding judicial precedent that due
process is violated when an “administrative regulation” does not provide adequate notice or
sufficient specificity of the conduct proscribed or a rational basis for those regulations. Such a
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standard is required to avoid arbitrary, subjective, or discriminatory application of such
regulations. 135
The findings of fact in D.13-07-018 fail to provide any “rational basis” for judicial
review to determine whether the Commission actually followed the law and applied evidence to
support a CPCN for undergrounding of the TRTP. In fact, key findings such as “public
convenience and necessity” or compliance with any of the Section 1002 “factors” are simply
missing. There are also no findings of fact to support the adoption and use by D.13-06-018 of its
newly announced transmission policy requiring undergrounding of transmission lines, both
retroactively and prospectively, in “urbanized” areas to further “fundamental fairness” or avoid
“injustice” or “disproportionate burdens.” No findings are even provided that define these terms
or concepts.
More critically, especially given that D.13-07-018 reverses D.09-12-044 to use “visual
impacts” claimed by Chino Hills to support undergrounding, there is no finding of fact that
supports its summary Conclusion of Law 4 that states:
“4. D.09-12-044 effectively ignores community values and places an unfair and
unreasonable burden on the residents of Chino Hills by requiring construction of
an aboveground double circuit 500 kV transmission line through Segment 8A;
that disproportionate burden should be rectified to require the underground
construction of UG5.” 136
Of course, there is good reason for that – there are no facts that support such a conclusion
because it is patently false. As detailed above, D.09-12-044 most assuredly considered
“community values” and all of the impacts of the Environmentally Superior Alternative and,
unlike D.13-07-018, did so in a manner that actually complied with the law. D.09-12-044 also
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recognized that “community values” were not just limited to “visual impacts.” Thus, from pages
46 through 51, D.09-12-044 carefully considered each of the four factors required by Section
1002, including community values and impacts on the environment, historical and aesthetic
values, and recreational and park areas to conclude that the “Environmentally Superior
Alternative best satisfies the totality of the criteria under §1002,” including the overhead
construction of Segment 8A. 137
In addition, among the many internal conflicts in D.13-07-018, the decision confirms that
as to any other “arguments,” including “economic blight, etc.,” “evidence” in support of such
claims were not pursued. 138 Nevertheless, it includes among its findings:
“5. Given that approximately 220 houses border the Segment 8A ROW in Chino
Hills, it is reasonable to construe a proportionately large impact on local tax
revenues, given the diminution in value of so many individual residential parcels
in a single community.” 139
While this might have been a “convenient” finding for the Commission to make to support D.1307-018, a “diminution in value” of any of these parcels was not supported by any record
evidence in this case, rendering this “finding” baseless.
Not only does D.13-07-018 fail to make findings to support its “ultimate” order to reverse
D.09-12-044 and require undergrounding of Segment 8A, its statements leave impermissibly
vague the terms of its newly announced transmission siting policy and when and how it will be
applied “going forward.” Without defining key terms that will give rise to undergrounding now
and in the future (i.e., “fundamental fairness,” “disproportionate burden”) or identifying any cost
limit on such construction, this “policy” most certainly is given to arbitrary, subjective, and
discriminatory application, just as has been the case in its maiden application in D.13-07-018. It
137
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remains as it has been announced in D.13-07-018 – a highly discretionary policy subject to
discriminatory application adverse to the many stakeholders impacted by new transmission
infrastructure, including ratepayers, the environment and, in the case of Section 399.2.5,
renewable generators. It is simply unsustainable.
With respect to the requirement that a decision must be based on “substantial evidence in
light of the whole record,” as even the City of Chino Hills cited in its Application for Rehearing
of D.09-12-044:
“The ‘in light of the whole record’ language means that the court reviewing the
agency’s decision cannot just isolate the evidence supporting the findings and call
it a day, thereby disregarding other relevant evidence in the record. [Citation
omitted.] Rather, the court must consider all relevant evidence, including
evidence detracting from the decision, a task which involves some weighing to
fairly estimate the worth of the evidence.” 140
In the section entitled “Analysis of Evidence,” D.13-07-018 never examined any
evidence that would impact the multiple, statutory requirements of PU Code Sections 1001 and
1002 to determine whether the undergrounding of Segment 8A was required by public
convenience and necessity. The decision attempts to “skirt” these requirements by claiming that,
at issue, was only a “design change.” 141 That can hardly be said to be the case when no finding
or evidence to support that statement exists in D.13-07-018 to justify approval of a first-of-itskind undergrounding and design for a 500 kV line at a cost ($225 million) more than 50 times
greater than the original overhead construction design ($4 million), with additional risks
attendant to its completion and sufficiency. 142 Certainly, no evidence was presented – and no
citations to the record are provided by D.13-07-018 – to use the claimed existence of a
“disproportionate burden” or “increased urbanization” to “require the underground construction
140
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of UG5” and “the costs of undergrounding [to] be spread among all CAISO ratepayers,” 143
especially at great cost to those ratepayers and at great risk of delay of transmission
infrastructure needed to facilitate achievement of the State’s RPS Program (Section 399.2.5).
In this regard, on the critical and very material issue of whether the public convenience
and necessity requires or even supports the undergrounding of Segment 8A, D.13-07-018 is
quite simply bereft of support by either “evidence of record” or findings. Instead, D.13-07-018,
as the Commissioners’ statements in signing that order make clear, is based on presumptions and
personal experiences far outside the record in this proceeding and, in some cases,
communications exclusively sent to the Commissioners on which no party had notice or
opportunity to be heard. Such circumstances are directly in conflict with Commission rules that
require the Commission to “render its decision based on the evidence of record,” which does not
include ex parte communications, notices of ex parte communications, or oral argument. 144
Thus, even assuming that D.13-07-018 could examine only one of the four factors
required under PU Code Section 1002 – namely, whether the “proposed project comports with
community values,” as defined by “visual impacts” in D.13-07-018, the Commission effectively
does not use record evidence to make that case. 145 Rather, D.13-07-018 states:
“Chino Hills suggests that the towers have a far greater impact when viewed in
person and we must agree, as each of the five Commissioners now sitting has
visited the site (though the ALJ has not). Chino Hills describes the lines in the
narrow ROW as an ‘eyesore’ and ‘jarring’; we must agree.” 146
Such “agreement” by the Commission with a party’s “suggestions” and “descriptions,”
based on personal ex parte “visits,” are not evidence and certainly do not amount to an
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“objective” assessment of “visual impacts,” as claimed in D.13-07-018. 147 Yet, in this case,
such personal, anecdotal views and observations of the individual Commissioners have in
appropriately been elevated to “evidence” in support of D.13-07-018, including:
x

Reliance by Commissioners on ex parte “visits” to Chino Hills to conclude that the “towers
have a far greater impact when viewed in person” and are an “eyesore” and “jarring” 148 and
that such “visits” created an “alignment” between a Commissioner and the community. 149

x

A decision based on an individual Commissioner’s “perception of what is right and
wrong.” 150

x

Statements made by the three Commissioners (Peevey, Ferron, and Sandoval) in signing out
the decision that expressed doubt that the prior Commission appreciated the size of the
towers or impacts on property values and that claimed that the towers risked falling on
residences, that these impacts are unique to 220 homes in Chino Hills, that SCE “cost
estimates for undergrounding” were “grossly exaggerated,” that SCE was somehow
“indifferent” to customer concerns; that other parties, like CEERT, who opposed the
undergrounding were improperly motivated; and/or, finally, based on a letter from the
President of the California Independent System Operator (CAISO) received and seen only by
Commissioners on the day and at the time of their vote on D.13-07-016, that “consumption
patterns” could be changed to make adopted by UG5 “sufficient” to meet future needs
without any additional costs or risks. 151
None of these assertions are “record evidence” in this case. In addition, since

Commission rules prohibit ex parte communications from serving as record evidence, reliance on
ex parte communications like the visits to Chino Hills represents another instance of the
Commission violating its own rules in D.13-07-018 in a highly prejudicial manner. The due
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process violations created by the Commission doing so were articulated in CEERT’s Opening
Comments on the PD and APD:
“Not only are these ‘visits’ not part of the record and have not been the subject of
examination under oath, they also certainly cannot serve as any fair basis for
comparison. Specifically, the APD never states that the ‘five Commissioners now
sitting’ also walked or visited Segment 8A when the existing towers were in place
and that all of the Commissioners ‘now sitting’ also walked and visited Duarte
and Chino/Ontario sites, both before and after the installation of the towers and
lines along those rights of way. It would be a highly unacceptable precedent and
legally objectionable for such ex parte ‘visits’ either to trump the evidentiary
record and legal precedent supporting both D.09-12-044 and the Proposed
Decision or to be used to provide an ‘objective’ basis for a decision here.” 152
Similarly, the claims about “economic impacts” of the overhead lines on this community
were never demonstrated by Chino Hills, as expressly acknowledged by D.13-07-018. 153
Certainly, Chino Hills never proved, nor does D.13-07-018 rely upon, any claim that the
Segment 8A overhead towers, already in place, are at risk of falling on any residences.
More troubling is the use by the Commissioners voting for D.13-07-018 of a letter sent to
them on the day of the Commission Meeting from CAISO President Berberich. While an earlier
letter from the CAISO was in fact an admitted exhibit and, in turn, part of the evidentiary record
to be weighed by the Commission in reaching its decision, this latter letter was the polar opposite.
Reliance on it by the Commissioners in voting out D.13-07-018 was at odds with the record and
applicable Commission rules, and only confirms a bias and abuse of discretion that infects
issuance of D.13-07-018. This issue is discussed in more detail in the following section.
Finally, D.13-07-018 simply is not based on a preponderance of evidence and critically
ignores testimony directly contrary to its “ultimate” finding of approval of UG5. Thus, the
record here actually demonstrates, among other things, that (1) the “new” project’s schedule is
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not feasible and its delay will result in curtailment, 154 (2) that Chino Hills’ modeling and design
recommendations were not well-founded, 155 (3) that failure rates for underground transmission
are still higher than for overhead, and the consequences of failure of an underground cable
system remain much greater than the failure of an overhead cable, including prolonged
outages, 156 (4) that a second circuit and a third cable, as proposed for UG2, not the adopted UG5,
are most definitely needed to avert risk of failure and provide sufficient capability, 157 (5) that
“reactive compensation” is in fact necessary for a safe and reliable underground transmission
system and cannot and should not have been omitted from the cost of the project by D.13-07018, 158 (6) that required environmental work within the ROW cannot be reduced or its costs
eliminated from the authorized undergrounding, 159 and (7) that the real cost of undergrounding
Segment 8A will be much greater than the $224 million cap, which is already excessive as
compared to the $4 million required to complete the overhead construction authorized in D.0912-044. 160
As to Chino Hills’ financial contributions, even at the estimated value assigned to these
contributions by D.13-07-018 at $17 million, such a “contribution” is de minimus given the
excessive cost of undergrounding Segment 8A solely for the benefit of 220 residents with further
risks to the timely completion of and renewable energy deliveries to be facilitated by the TRTP.
As CEERT stated in its Comments in the APD, and again below, this sum is nowhere close to the
80% upfront financial commitment required of communities seeking to underground overhead
utility facilities pursuant to utility Rule 20. In these circumstances, D.13-07-018 must certainly
154
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be corrected to ensure an appropriate allocation to the City of Chino Hills of the cost “cap”
adopted in that decision as well as likely future costs related to delays in its completion or to
address any insufficiency or inadequacy in the UG5 design.
VI.
IN ISSUING D.13-07-018, THE COMMISSION
ABUSED ITS DISCRETION AND VIOLATED DUE PROCESS.
By Section 1757, judicial review also extends to a Commission decision that “was an
abuse of discretion” or that “violates” a party’s State and U.S. Constitutional rights. Courts have
interpreted the phrase “abuse of discretion” to mean that the “discretion” of a decision-maker is
“not unlimited” and “is not a whimsical, uncontrolled power, but a legal discretion, which is
subject to the limitations of legal principles governing the subject of its action, and to reversal on
appeal where no reasonable basis for the action is shown." 161 Due process, including fair and
reasonable notice and opportunity to be heard are embedded not only in the federal constitution,
but the California Constitution and PU Code Section 1708.
D.13-07-018, especially as to the key period when a vote was taken to sign it out, is a
decision procured through actions that were an abuse of discretion by Commissioners and failed
to protect the due process rights of all parties to A.07-06-031. Thus, despite allegations in
statements made by Assigned Commissioner Peevey at the Commission’s Business Meeting of
July 11 in introducing his Alternate Proposed Decision (APD) (D.13-07-018) that others,
including SCE and the City of Duarte, had acted “inappropriately” with respect to the record or
in “lobbying” on this matter, that buck actually stops with the Commissioners who voted in favor
of D.13-07-018.
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Specifically, in voting for D.13-07-018, two Commissioners directly referenced and
relied on “information” in a letter, which was only available to the Commissioners at the time of
its vote on the PD and APD to reject “record evidence” and support the APD. As background,
one of the admitted exhibits, and, therefore, “record evidence,” on the issue of undergrounding
Segment 8A was Ex. SCE-106R, Attachment KKK. This exhibit was a letter sent by CAISO
Executive Director, Neil Millar, to the Assigned Commissioner Peevey and Assigned ALJ Vieth
on April 11, 2013, which was also served on all parties to A.07-06-031 on that same date. By
Commission Rule 8.3(c)(3): “Written ex parte communications are permitted at any time
provided that the interested person making the communication serves copies of the
communication on all parties on the same day the communication is sent to a decisionmaker.”
(Emphasis added.)
By his April 11 letter (SCE Ex.106R, Attachment KKK), Mr. Millar referenced the
CAISO’s prior letter sent on April 18, 2012, “outlining concerns about the 3.5 miles of 500 kV
underground transmission in Chino Hills being considered as a replacement for the overhead
circuits originally approved as part of the [TRTP].” 162 Those concerns were directed in
particular at certain of the “lower cost” undergrounding alternatives being considered that “could
unduly limit the capabilities of the transmission system both in the immediate future and well
beyond the current planning horizon.” 163 It was the CAISO’s opinion, especially in terms of
maintaining reliability and in consideration of “ongoing operational benefits,” “future flexibility
of the entire 500 kV line,” and “scarcity of transmission corridors in the area” that “it would not
be a prudent or reasonable step to limit the underground configuration to a single circuit and
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prevent future expansion by building a ‘choke point’ into the transmission line project.” 164
Instead, CAISO urged, based on both SCE’s original and updated testimony, that, if
undergrounding was authorized, only “the preferred double circuit, two-or-three cables per phase
design and construction alternatives” should be approved. 165
On July 9, 2013, CAISO Executive Director Millar sent a further letter to Assigned
Commissioner Peevey and Assigned ALJ Vieth, which was also served that day on the service
list in A.07-06-031 and rendered it, like Mr. Millar’s April 11 Letter, a permitted ex parte
communication under Rule 8.3(c)(3). 166 In the CAISO’s July 9 letter, Mr. Millar again expresses
great concern with any adopted undergrounding “configurations limiting the usefulness and
flexibility of the transmission system and possibly necessitating costly and disruptive retrofit.” 167
This letter also emphasized facts already known to the Commission, as evidenced in numerous
recent decisions and rulings, that this “flexibility” need had only increased as “the transmission
system adjusts to manage the retirement of SONGS [San Onofre Nuclear Generating Station],
the continued transmission to 33% RPS, and the potential retirement of once-through cooling gas
fired coastal generation.” 168 In addition, the CAISO’s July 9 letter noted the emerging concern
that additional study efforts that could be required to confirm the necessity for shunt reactors to
manage high voltage concerns resulting from use of underground cables would only further
delay and create more uncertainty for project completion.169
At the Commission’s Meeting of July 11, 2013, however, Commissioner Peevey
announced as follows:
164

Ex. SCE-106R, Attachment KKK (Chacon (SCE)), at pp. 1-2.
Id., at p. 2.
166
Confirmation of that electronic transmission of the CAISO’s 7-9-11 letter to the service list is provided in
Appendix A hereto.
167
Appendix B, July 9 CAISO Letter, at p. 2.
168
See, e.g., D.13-02-015 (LCR); D.13-06-024(RA).
169
Appendix B, July 9 CAISO Letter, at pp. 1-2.
165

51

“Yesterday, at 5:30 after the close of business at this Commission, we got a
letter delivered to us, sent to the offices on the 5th Floor, by the Edison
Company from the California ISO raising a whole bunch of questions about
this transmission line. That’s an ex parte communication. It’s beyond the
pale. It’s inappropriate and I think the parties know that. [So the lobbying]
on this thing has been unceasing until this very meeting.
“Just so Edison is aware, just this morning, the President of the ISO sent us a
letter saying “please accept this letter as acknowledgement of the July 9 letter
to the Commission on Chino Hills does not reflect the many variables that
could affect future outcomes. These outcomes could include changes in
energy needs and consumption patterns that obviate the need for future
circuits. The ISO fully understands the need to craft a carefully balanced
decision on costs, functionality, and community needs. This is a complicated
issue and technical analysis is only one part of many considerations the
Commission must consider. The ISO’s letter of July 9 should have, but did
not, acknowledge the full scope of factors that should be considered. Signed
by their CEO, Steve Berberich. Which pretty much closes the door on the
previous letter from a Mr. Neil Millar.” 170
Commissioner Sandoval also referenced and relied on the Berberich Letter in voting in
favor of the APD (D.13-07-018):
“So, with that, I would also note regarding the letter from ISO, particularly, Steve
Berberich, the CEO of ISO’s letter, that he also said that there could be changes in
energy needs as well as consumption patterns. So, in terms of the concerns of will
these lines as built be sufficient to meet our future needs, part of that is in all of
our hands, including the hands of the community of Chino Hills, the City of
Chino Hills, as well as Southern California and California as a whole. For you
have an opportunity to embrace energy efficiency and to embrace what we call
demand response to reduce your load.” 171
To begin with, these statements are laden with gross misstatements and
misrepresentations. First, the CAISO’s “letter of July 9” was not an “inappropriate” ex parte
communication that was “beyond the pale,” but in fact, pursuant to Commission Rule 8.3(c)(3)
was a permitted written communication that was served on all parties on July 9, not at 5:30 on
July 10. It was also sent by the CAISO, not “Edison” (SCE).
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Second, what was “inappropriate” and “beyond the pale,” both in terms of an abuse of
discretion and a violation of due process, was for the Commission to rely on another letter
ostensibly from the CAISO, which was sent on the same day as the Commission meeting, but
made available only to the Commissioners. Questions certainly arise, given that the
Commissioners all seemed to be aware of this letter at the July 11 Meeting, whether it had been
distributed and discussed by a “majority” of the Commissioners prior to the start of that meeting.
Such a circumstance would also be a violation of the Bagley-Keene Opening Meeting Act, which,
in relevant part, prohibits a “majority of the members of a state body … outside of a meeting
authorized by this chapter, [to] use a series of communications of any kind, directly or through
intermediaries, to discuss, deliberate, or take action on any item of business that is within the
subject matter of the state body.” 172
Compounding the procedural errors of any reliance or reference on the July 11 Berberich
Letter, it had never been served on any party to A.07-06-031 as of the date the Commissioners
voted out D.13-07-018. As of that date, it was, therefore, neither a permitted ex parte
communication (Rule 8.3(c)(3) nor, more significantly, “record evidence” of any kind. These
circumstances are in direct contrast to both of Mr. Millar’s letters that either constituted evidence
that had been subject to notice and opportunity to be heard or a permitted ex parte
communication.
Further, the July 11 Berberich Letter was never provided or noticed to the parties to A.0706-031 until CEERT sent an email inquiry on July 18, 2013, to Assigned ALJ Vieth, copied to
the Service List in A.07-06-031 (SCE TRTP), asking about the service and availability of this
letter. 173 The ALJ did not respond to this email inquiry. Instead, after the close of business on
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July 19, eight (8) days after the Commissioners voted out D.13-07-018 was the Berberich July
11 Letter served by CAISO as a “courtesy” to the A.07-06-031 Service List.174
Remarkably, the Berberich Letter, which was addressed only to Commissioner Michael R.
Peevey, states that it is an “acknowledgement” that “our July 9th letter to the Commission
regarding the Chino Hills undergrounding does not reflect many variables that could affect future
outcomes.” 175 The Berberich Letter continues that these “outcomes could include changes in
energy needs and consumption patterns that obviate the need for future circuits,” that the “ISO
fully understands the need to craft a careful [sic] balanced decision on cost, functionality and
community needs,” and that “technical analysis by the ISO is only one of many considerations
the Commission consider,” which the July 9 letter “should have, but did not, acknowledge.” 176
The Berberich Letter clearly violated Commission rules, was not evidence, was not
noticed to any party, and could not be relied upon in any way by the Commission, especially in
support of D.13-07-018. Without notice and the opportunity to cross-examine Mr. Berberich on
the contents of this letter, there is no basis on which to draw any adjudicatory conclusions
regarding its content. Certainly, no evidence was presented or adduced in D.13-07-018 on the
complicated issues of what “changes in energy needs and consumption patterns” might be in the
future and whether any such changes would “obviate” the need for the TRTP and support the
undergrounding of Segment 8A using the UG5 design.
Further, why did Mr. Berberich feel the need to “acknowledge” anything to
Commissioner Peevey? Based on his language, it can reasonably be concluded that this letter
was offered in direct response to a request from Commissioner Peevey to whom it was addressed.
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Again, regardless of Commissioner Peevey’s “alignment” with the community of Chino
Hills, he is an appointed officer of the State of California and is duty-bound to uphold its laws
and processes, not manipulate them, or to use his position to advance the interests of a single
party to the detriment of other parties and State policy and law. The actual record in this case
simply does not support the undergrounding of Segment 8A, years after the approval of the
“environmentally superior” overhead route for that segment, especially in a manner that forges
and applies “new” policy, puts at risk millions of dollars in investment by renewable generators,
places the future of important State policies and law in jeopardy, and subjects ratepayers to
current and future costs that far exceed any measure of reasonableness.
Finally, CEERT takes exception again to either the Commissioners or D.13-07-018
statement or claiming that parties opposing the undergrounding of Segment 8A have been
improperly motivated or have failed to follow Commission rules in their advocacy. No evidence
exists to support such claims, and nothing could be further from the truth.
As an example, despite CEERT’s objections to this language, D.13-07-018 retains the
language of the Alternate Proposed Decision that SCE “induce[d]” renewable generators to
“lobby the Commission” in opposition to undergrounding based on specious concerns of
“potential curtailment” arising from delay in completion of the TRTP. 177 Not only does
inclusion of claims like this demean the valid participation of affected parties in a Commission
proceeding, but it is wholly at odds with the evidentiary record in this case. Thus, despite being
ignored in D.13-07-018, the record here demonstrates that curtailment is a very real and costly
concern for generators dependent on the TRTP and had already occurred in the Tehachapi area.
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Further, the record evidence of the CAISO’s April 11 letter further confirms that an inadequate
undergrounding design will only exacerbate this risk. 178
It is worth emphasizing again, as CEERT did in its Opening Comments on the PD and
APD, that this specific application sought a CPCN was “for a transmission line whose purpose is
to access renewable generation that will ‘facilitate achievement’ of this State’s goal to increase
reliance on this clean energy resource” pursuant to the express statutory direction of the
Legislature (PU Code §399.2.5). 179 Thus, impacts on the costs, timing, and success of that line
achieving that purpose are highly relevant matters especially for those renewable generators that
have developed projects in reliance on that line being timely and adequately completed.
D.13-07-018 is not just a bad precedent, it is a serious legally and factually flawed
decision boosted by insupportable discretionary acts and unfounded accusations by
Commissioners that supported it. Rehearing must, therefore, be granted to substantially
“correct” these errors as recommended in the following section.
VII.
THE COMMISSION MUST GRANT REHEARING TO, AT THE LEAST, ADDRESS
AND CORRECT THE MOST EGREGIOUS LEGAL ERRORS IN D.13-07-018.
Based on the extensive legal errors in D.13-07-018 identified above, CEERT asks that, at
the least, the Commission correct the most egregious errors in D.13-07-018 by doing all of the
following:
1. Find and conclude that D.13-07-018 failed to follow the law, including PU Code §§1001,
1002, and 1708 and applicable Commission rules, in approving UG5 and in establishing
and relying on a “new,” vague transmission infrastructure policy for retroactive and
prospective application.
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2. Find and conclude that D.13-07-018 is not based on substantial evidence in light of the
whole record and relies on personal opinions and communications outside the record in
violation of applicable law and rules.
3. Find and conclude that D.13-07-018 is not supported by the findings.
4. Find and conclude that D.13-07-018 violates due process and represents an abuse of
discretion.
5. Based on these findings and conclusions, grant rehearing (1) to order that D.13-07-018 is
not to serve as precedent on law (either statute or Commission rules), fact, or policy in
any future application seeking a CPCN for any new or upgraded transmission
infrastructure (including both high voltage transmission lines and distribution lines and
related towers); (2) to order that any policy adopted by the Commission to govern the
undergrounding of transmission lines will first be developed in a separate, broadly
noticed rulemaking or investigation and will require clear, transparent, and explicit rules,
similar to Tariff Rule 20, as to all conditions precedent that must be met for
undergrounding any transmission facility, including specific metrics on need, timing of
the request, and cost caps and allocation; (3) to order that both 50% of the $224 million
cost cap authorized in D.13-07-018 for the undergrounding of Segment 8A and 80% of
any additional costs incurred due to any delay in its completion or required
reconfiguration or repair resulting from its failure, insufficiency, or inadequacy, shall be
borne by all SCE customers residing and doing business in the City of Chino Hills, (4) to
order SCE to submit an advice letter establishing a memorandum account to track all
costs of undergrounding Segment 8A that exceed the $224 million cap for the next 5
years, including all costs incurred by and to be reimbursed to renewable generators due to
delay in the completion of Segment 8A, and (5) to order SCE to file an application or
advice letter to recover those costs identified in (3) and (4) through a surcharge imposed
on all customers residing and doing business in the City of Chino Hills.
The bases for granting the first four of these requests have been amply demonstrated and
supported in the previous sections. The revisions recommended in the fifth and final bullet are
required to address these errors and are consistent with CEERT’s recommendations made in its
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Comments on the APD that even D.13-07-018 labels “constructive.” Among other things, these
recommendations are aimed at (1) satisfying due process requirements of notice and opportunity
to be heard before any “new” policy is adopted by this Commission that will or can be relied
upon to require undergrounding of any portion of a transmission line or facilities that are the
subject of a CPCN filed pursuant to PU Code §§1001, 1002, and 399.2.5, (2) ensuring reasonable
cost limits and cost allocations for undergrounding, including an appropriate allocation of the
costs for the $224 million cap adopted for the Segment 8A UG5 design approved in D.13-07018 to the exclusive and immediate beneficiaries of that line (the City of Chino Hills), and (3)
providing, at least for the next 5 years, for tracking and appropriately allocating costs that may
arise and are attributable to delay or inadequacy of the UG5 single circuit design.
On this last point, CEERT continues to hope that it will be the Commission’s goal to
avoid underground construction and design that puts at risk reliability and the delivery of
renewable generation resources facilitated by the TRTP or other needed infrastructure additions.
The likelihood of a “bottleneck” created by the UG5 single-circuit underground transmission line
design, questions about the “longevity” or adequacy of that infrastructure, and environmental
impacts from potentially having to duplicate “an entire construction cycle by installing the
second circuit infrastructure” are all sound reasons for the Commission to anticipate the delay
and cost risks that are likely to arise and develop a ratemaking policy that adequately accounts
for those risks and apportions the costs fairly to the beneficiaries of this design change. 180
In addition, to protect ratepayers, appropriately advance State energy policies, and,
frankly, comply with applicable law, the Commission must adopt visible, meaningful standards
for cities that seek the extraordinary relief of undergrounding overhead transmission lines for
aesthetic reasons. Such standards are necessary to preserve fair treatment among all cities
180

SCE Opening Brief, at pp. vi, 65, 126, 146.
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seeking to underground electric supply systems for aesthetic or visual purposes and prevent an
untenable avalanche of undergrounding requests funded at excessive ratepayer costs and at odds
with effective applicable law, policy, and rules.
To that end, CEERT’s recommendations are aimed at “leveling the playing field” among
all cities seeking to underground electric supply systems in their boundaries, while accepting
Chino Hills’ representations that “opposition” to the overhead construction of Segment 8A is
uniform among its residents. Thus, rehearing of D.13-07-018 should authorize SCE to impose a
surcharge on the electric bills of every Chino Hills’ customer to offset at least half of the
decision’s estimated $224 million cost of undergrounding and allocate future costs that may arise
from delay or failure of the line largely to Chino Hills. While the cost estimate cap adopted in
D.13-07-018 includes an offset for the $17 million of real estate contributions made by Chino
Hills, the obligation to pay half of the direct costs of undergrounding is reasonable, especially
given that it is well below the 80% payment required from applicants for Rule 20B
undergrounding. In addition, a surcharge to recover those costs spread out over any period is an
additional benefit to Chino Hills over other cities seeking to underground under Rule 20B since
Rule 20 applicants must pay their share upfront or in advance of construction.
Rehearing of D.13-07-018 to correct that decision’s many legal errors in the manner
recommended by CEERT above, including the surcharge directive, will not delay the
undergrounding construction it approves. Implementation of the surcharge can be accomplished
by further advice letter or application filed by SCE. At that time, consideration can be given as
to whether or to what extent any portion of the revenue received from this surcharge could be
allocated to renewable generators harmed by any resulting curtailment or need to repair, replace,
or improve the adopted single circuit UG5.
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VIII.
CONCLUSION
On the multiple grounds demonstrated in this Application for Rehearing, CEERT
requests that the Commission act to rehear and correct the extensive legal errors in D.13-07-018
expeditiously. CEERT again asks that such a decision on rehearing correct D.13-07-018 in the
manner recommended by CEERT herein, as summarized in Sections II and VII above.
Respectfully submitted,
August 15, 2013

/s/ SARA STECK MYERS
Sara Steck Myers
Attorney for CEERT
SARA STECK MYERS
MEGAN MACNEIL MYERS
Attorneys for the
Center for Energy Efficiency and
Renewable Technologies
Law Offices of Sara Steck Myers
122 – 28th Avenue
San Francisco, CA 94121
Telephone: (415) 387-1904
Facsimile: (415) 387-4708
E-mails: ssmyers@att.net; meganmmyers@yahoo.com
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APPENDIX A
Electronic Mail Transmissions

From: L&R Filings [mailto:L&RFilings@caiso.com]
Sent: Tuesday, July 09, 2013 5:53 PM
To: 'xjv@cpuc.ca.gov'; 'mp1@cpuc.ca.gov'; Brown, Andy; 'AirSpecial@aol.com'; 'ako@cpuc.ca.gov';
'al4@cpuc.ca.gov'; 'albertchan92845@yahoo.com'; 'andrew.yancey@lw.com'; 'angela.whatley@sce.com';
'anne.beaumont@lw.com'; 'barnold@cityofchino.org'; 'BCragg@goodinMacBride.com'; 'benjamin.gibson@lw.com';
'Beth.Gaylord@sce.com'; 'bfaustinos@rmc.ca.gov'; 'bfinkelstein@turn.org'; 'bnaeve@levincap.com';
'bob@energydynamix.net'; 'bpowers@powersengineering.com'; 'brflynn@flynnrci.com'; 'btorgan@ix.netcom.com';
'buck.endemann@lw.com'; 'cab@cpuc.ca.gov'; 'case.admin@sce.com'; 'cem@newsdata.com';
'charles.goulart@aerojet.com'; 'claufenb@energy.state.ca.us'; Lower, Carl; Mee, Charles;
'DAKinports@SempraUtilities.com'; 'dbp@cpuc.ca.gov'; 'debi_hernandez@toyota.com';
'Diane.Fellman@nrgenergy.com'; 'dietrichlaw2@earthlink.net'; 'earroyo@parks.ca.gov'; 'ecomer@eei.org';
'eddyconsulting@gmail.com'; 'elizabeth.dorman@cpuc.ca.gov'; e-recipient; 'eschroeder@kfwlaw.com';
'frl@cpuc.ca.gov'; 'gluna@tgpnyc.com'; 'Guiou4@aol.com'; 'gxh@cpuc.ca.gov'; 'harrison.pollak@doj.ca.gov';
'hbartholomot@eei.org'; 'hbwahhab@gswater.com'; 'hooper@smwlaw.com'; 'janice.schneider@lw.com';
'jarmstrong@goodinmacbride.com'; 'jdavidson@aspeneg.com'; 'jennifer.roy@lw.com'; 'jgenis3833@aol.com';
'jgreco@terra-genpower.com'; 'john.heintz@lw.com'; 'jprindiville@pachorizon.com'; Sanders, Judith;
'jshort1@aqmd.gov'; 'jsqueri@goodinmacbride.com'; 'judi.tamasi@mrca.ca.gov'; 'juliana@edgarinc.org';
'karen@hdeci.com'; 'karin.sanders@lw.com'; 'kerry.hattevik@nee.com'; 'kfallon@sirfunds.com'; 'kho@cpuc.ca.gov';
'kkj@johnsonandhanson.com'; 'ktobias@parks.ca.gov'; 'laura.godfrey@lw.com'; 'lbouwer@verizon.net';
'LCottle@Winston.com'; 'les.starck@sce.com'; Liddell, Don; 'magdi_demian@hotmail.com'; 'map@cpuc.ca.gov';
'mark.tholke@enxco.com'; 'martinhomec@gmail.com'; 'mcmahon.rachel@gmail.com'; 'mday@goodinmacbride.com';
'meganmmyers@yahoo.com'; 'mflood@avek.org'; 'michael.riddell@bbklaw.com'; 'MichaelBoyd@sbcglobal.net';
'MNapoles@ChampionNewspapers.com'; 'mpo@cpuc.ca.gov'; 'mrw@mrwassoc.com'; 'mstrathman@empirecos.com';
'nao@cpuc.ca.gov'; 'nb2@cpuc.ca.gov'; 'NKhumawala@WolfeTrahan.com'; Rader, Nancy; 'nsuetake@turn.org';
Wagle, Pushkar; 'Rachel@largescalesolar.org'; 'reg@silveradopower.com'; 'regrelcpuccases@pge.com';
'RGiles@semprautilities.com'; 'RKrueper@parks.ca.gov'; 'rmm@cpuc.ca.gov'; 'robin.smutnyjones@iberdrolaren.com'; 'ross.boomer@edisonintl.com'; 'ross@smwlaw.com'; 'sara@calparks.org';
'sarveybob@aol.com'; 'sjl@cpuc.ca.gov'; 'ssmyers@att.net'; Kelly, Steven; 'tasteele@hanmor.com'; Bone, Traci;
'ted@PointState.com'; 'tmdonnelly@jonesday.com'
Subject: A.07-06-031 - Tehachapi Renewable Transmission Project (SCE TRTP) - California ISO letter to the
Commissioner and ALJ re: Alternate Proposed Decision

TO: Commissioner Peevey, ALJ Vieth, and Parties in Docket No. A.07-06-031
Attached please find the California Independent System Operator’s letter regarding the Alternate
Proposed Decision in the Tehachapi Renewable Transmission Project.
CALIFORNIA ISO
Legal & Regulatory

The foregoing e-mail communication (together with any attachments) is intended for the designated recipient(s)
only. If you feel you received the communication in error please note: it may be confidential, therefore unauthorized
use, dissemination, or reproduction of the message is prohibited. Please advise the sender and delete this message
from your system. Nothing in this communication is intended to operate as an electronic signature under applicable
law unless expressly specified as such.
******************************************************************************
The foregoing electronic message, together with any attachments thereto, is confidential and may be legally
privileged against disclosure other than to the intended recipient. It is intended solely for the addressee(s) and access
to the message by anyone else is unauthorized. If you are not the intended recipient of this electronic message, you
are hereby notified that any dissemination, distribution, or any action taken or omitted to be taken in reliance on it is
strictly prohibited and may be unlawful. If you have received this electronic message in error, please delete and
immediately notify the sender of this error.
******************************************************************************
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From: Sara Steck Myers
Sent: Thursday, July 18, 2013 11:47 AM
To: 'ecomer@eei.org'; 'sara@calparks.org'; 'btorgan@ix.netcom.com'; 'tasteele@hanmor.com';
'barnold@cityofchino.org'; 'kkj@johnsonandhanson.com'; 'laura.godfrey@lw.com'; 'gluna@tgpnyc.com';
'AirSpecial@aol.com'; 'hooper@smwlaw.com'; 'nao@cpuc.ca.gov'; 'bfinkelstein@turn.org';
'tmdonnelly@jonesday.com'; 'BCragg@goodinMacBride.com'; 'jsqueri@goodinmacbride.com';
'jarmstrong@goodinmacbride.com'; 'LCottle@Winston.com'; 'ssmyers@att.net'; 'mark.tholke@enxco.com';
'eschroeder@kfwlaw.com'; 'harrison.pollak@doj.ca.gov'; 'MichaelBoyd@sbcglobal.net'; 'Rachel@largescalesolar.org';
'Diane.Fellman@nrgenergy.com'; 'liddell@energyattorney.com'; 'kfallon@sirfunds.com';
'mcmahon.rachel@gmail.com'; 'e-recipient@caiso.com'; 'mrw@mrwassoc.com'; 'jsanders@caiso.com';
'martinhomec@gmail.com'; 'nrader@calwea.org'; 'ted@PointState.com'; 'bnaeve@levincap.com';
'NKhumawala@WolfeTrahan.com'; 'hbartholomot@eei.org'; 'janice.schneider@lw.com'; 'jgreco@terra-genpower.com';
'DAKinports@SempraUtilities.com'; 'john.heintz@lw.com'; 'judi.tamasi@mrca.ca.gov'; 'bob@energydynamix.net';
'jdavidson@aspeneg.com'; 'albertchan92845@yahoo.com'; 'debi_hernandez@toyota.com';
'jprindiville@pachorizon.com'; 'jshort1@aqmd.gov'; 'jgenis3833@aol.com'; 'magdi_demian@hotmail.com';
'MNapoles@ChampionNewspapers.com'; 'Guiou4@aol.com'; 'mstrathman@empirecos.com';
'angela.whatley@sce.com'; 'Beth.Gaylord@sce.com'; 'case.admin@sce.com'; 'ross.boomer@edisonintl.com';
'hbwahhab@gswater.com'; 'bfaustinos@rmc.ca.gov'; 'buck.endemann@lw.com'; 'jennifer.roy@lw.com';
'andrew.yancey@lw.com'; 'anne.beaumont@lw.com'; 'benjamin.gibson@lw.com'; 'karin.sanders@lw.com';
'clower@earthlink.net'; 'bpowers@powersengineering.com'; 'RGiles@semprautilities.com';
'michael.riddell@bbklaw.com'; 'lbouwer@verizon.net'; 'karen@hdeci.com'; 'mflood@avek.org'; 'ross@smwlaw.com';
'les.starck@sce.com'; 'reg@silveradopower.com'; 'reg@silveradopower.com'; 'nsuetake@turn.org';
'mday@goodinmacbride.com'; 'cem@newsdata.com'; 'meganmmyers@yahoo.com'; 'regrelcpuccases@pge.com';
'brflynn@flynnrci.com'; 'kerry.hattevik@nee.com'; 'pushkarwagle@flynnrci.com'; 'sarveybob@aol.com'; 'robin.smutnyjones@iberdrolaren.com'; 'juliana@edgarinc.org'; 'charles.goulart@aerojet.com'; 'ktobias@parks.ca.gov';
'steven@iepa.com'; 'abb@eslawfirm.com'; 'eddyconsulting@gmail.com'; 'claufenb@energy.state.ca.us';
'elizabeth.dorman@cpuc.ca.gov'; 'kho@cpuc.ca.gov'; 'me2@cpuc.ca.gov'; 'nb2@cpuc.ca.gov';
'dietrichlaw2@earthlink.net'; 'RKrueper@parks.ca.gov'; 'ako@cpuc.ca.gov'; 'al4@cpuc.ca.gov'; 'cab@cpuc.ca.gov';
'cqm@cpuc.ca.gov'; 'dbp@cpuc.ca.gov'; 'frl@cpuc.ca.gov'; 'gxh@cpuc.ca.gov'; 'xjv@cpuc.ca.gov';
'mpo@cpuc.ca.gov'; 'map@cpuc.ca.gov'; 'rmm@cpuc.ca.gov'; 'sjl@cpuc.ca.gov'; 'tbo@cpuc.ca.gov';
'earroyo@parks.ca.gov'; 'cft@cpuc.ca.gov'; 'dmk@cpuc.ca.gov'; 'rp1@cpuc.ca.gov'; 'jf2@cpuc.ca.gov'
Cc: 'ssmyers@att.net'; 'meganmmyers@yahoo.com'
Subject: Procedural Inquiry re A.07-06-031 (TRTP)
TO: ALJ Jean Vieth
cc: Service List in A.07-06-031 (SCE TRTP); Commissioner Advisors
Dear Judge Vieth:
At the CPUC’s Business Meeting of July 11, 2013, Assigned Commissioner Peevey stated the following (as
transcribed from the archive of the meeting) in introducing his Alternate Proposed Decision in A.07-06-031 (SCE
TRTP), which was voted out at that meeting as Decision (D.) 13-07-018:
“Yesterday, at 5:30 after the close of business at this Commission, we got a letter delivered to us,
th
sent to the offices on the 5 Floor, by the Edison Company from the California ISO [Neil Millar]
raising a whole bunch of questions about this transmission line. That’s an ex parte communication.
It’s beyond the pale. It’s inappropriate and I think the parties know that. [Inaudible] on this thing
has been unceasing until this very meeting.
“Just so Edison is aware, just this morning, the President of the ISO sent us a letter saying:
‘Please accept this letter as acknowledgement of the July 9 letter to the
Commission on Chino Hills does not reflect the many variables that could affect
future outcomes. These outcomes could include changes in energy needs and
consumption patterns that obviate the need for future circuits. The ISO fully
understands the need to craft a carefully balanced decision on costs,
functionality, and community needs. This is a complicated issue and technical
analysis is only one part of many considerations the Commission must
consider. The ISO’s letter of July 9 should have, but did not, acknowledge the
full scope of factors that should be considered.’
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“Signed by their CEO, Steve Berberich. Which pretty much closes the door on the previous letter
from a Mr. Neil Millar.”
As you know, the CAISO Letter signed by Mr. Millar was duly served on all parties to A.07-06-031 (SCE TRTP),
including Assigned Commissioner Peevey’s office, on Tuesday, July 9, 2013.
However, I did not receive service of nor do I have a record of service to the A.07-06-031 (SCE TRTP) service list of
the letter from Mr. Berberich, which, given the statements of Commissioners Peevey, Sandoval, and Ferron on July
11, was very influential in their support of the Alternate Proposed Decision.
If there was service, could you please advise me of the date of that service and/or filing (the Docket Card does not
appear to be up-to-date)? If not, could you please advise me what the next steps would be to ensure that this letter is
served in the same manner as Mr. Millar’s July 9 letter?
Because this is a procedural inquiry and I have referenced other Commissioners, I have also included advisors to the
Commissioners in this distribution.
Many thanks.
Sara Steck Myers
Attorney for the Center for Energy Efficiency and Renewable Technologies (CEERT)
(415) 387-1904
ssmyers@att.net
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From: L&R Filings [mailto:L&RFilings@caiso.com]
Sent: Friday, July 19, 2013 5:01 PM
To: Brown, Andy; 'AirSpecial@aol.com'; 'ako@cpuc.ca.gov'; 'al4@cpuc.ca.gov'; 'albertchan92845@yahoo.com';
'andrew.yancey@lw.com'; 'angela.whatley@sce.com'; 'anne.beaumont@lw.com'; 'barnold@cityofchino.org';
'BCragg@goodinMacBride.com'; 'benjamin.gibson@lw.com'; 'Beth.Gaylord@sce.com'; 'bfaustinos@rmc.ca.gov';
'bfinkelstein@turn.org'; 'bnaeve@levincap.com'; 'bob@energydynamix.net'; 'bpowers@powersengineering.com';
'brflynn@flynnrci.com'; 'btorgan@ix.netcom.com'; 'buck.endemann@lw.com'; 'cab@cpuc.ca.gov';
'case.admin@sce.com'; 'cem@newsdata.com'; 'charles.goulart@aerojet.com'; 'claufenb@energy.state.ca.us'; Lower,
Carl; Mee, Charles; 'DAKinports@SempraUtilities.com'; 'dbp@cpuc.ca.gov'; 'debi_hernandez@toyota.com';
'Diane.Fellman@nrgenergy.com'; 'dietrichlaw2@earthlink.net'; 'earroyo@parks.ca.gov'; 'ecomer@eei.org';
'eddyconsulting@gmail.com'; 'elizabeth.dorman@cpuc.ca.gov'; e-recipient; 'eschroeder@kfwlaw.com';
'frl@cpuc.ca.gov'; 'gluna@tgpnyc.com'; 'Guiou4@aol.com'; 'gxh@cpuc.ca.gov'; 'harrison.pollak@doj.ca.gov';
'hbartholomot@eei.org'; 'hbwahhab@gswater.com'; 'hooper@smwlaw.com'; 'janice.schneider@lw.com';
'jarmstrong@goodinmacbride.com'; 'jdavidson@aspeneg.com'; 'jennifer.roy@lw.com'; 'jgenis3833@aol.com';
'jgreco@terra-genpower.com'; 'john.heintz@lw.com'; 'jprindiville@pachorizon.com'; Sanders, Judith;
'jshort1@aqmd.gov'; 'jsqueri@goodinmacbride.com'; 'judi.tamasi@mrca.ca.gov'; 'juliana@edgarinc.org';
'karen@hdeci.com'; 'karin.sanders@lw.com'; 'kerry.hattevik@nee.com'; 'kfallon@sirfunds.com'; 'kho@cpuc.ca.gov';
'kkj@johnsonandhanson.com'; 'ktobias@parks.ca.gov'; 'laura.godfrey@lw.com'; 'lbouwer@verizon.net';
'LCottle@Winston.com'; 'les.starck@sce.com'; Liddell, Don; 'magdi_demian@hotmail.com'; 'map@cpuc.ca.gov';
'mark.tholke@enxco.com'; 'martinhomec@gmail.com'; 'mcmahon.rachel@gmail.com'; 'mday@goodinmacbride.com';
'me2@cpuc.ca.gov'; 'meganmmyers@yahoo.com'; 'mflood@avek.org'; 'michael.riddell@bbklaw.com';
'MichaelBoyd@sbcglobal.net'; 'MNapoles@ChampionNewspapers.com'; 'mpo@cpuc.ca.gov'; 'mrw@mrwassoc.com';
'mstrathman@empirecos.com'; 'nao@cpuc.ca.gov'; 'nb2@cpuc.ca.gov'; 'NKhumawala@WolfeTrahan.com'; Rader,
Nancy; 'nsuetake@turn.org'; Wagle, Pushkar; 'Rachel@largescalesolar.org'; 'reg@silveradopower.com';
'regrelcpuccases@pge.com'; 'RGiles@semprautilities.com'; 'RKrueper@parks.ca.gov'; 'rmm@cpuc.ca.gov';
'robin.smutny-jones@iberdrolaren.com'; 'ross.boomer@edisonintl.com'; 'ross@smwlaw.com'; 'sara@calparks.org';
'sarveybob@aol.com'; 'sjl@cpuc.ca.gov'; 'ssmyers@att.net'; Kelly, Steven; 'tasteele@hanmor.com'; Bone, Traci;
'ted@PointState.com'; 'tmdonnelly@jonesday.com'; 'xjv@cpuc.ca.gov'
Subject: A.07-06-031 - Tehachapi Renewable Transmission Project (SCE TRTP) - California ISO letter dated July 11,
2013 to the Commissioner re: Alternate Proposed Decision
TO: Parties in Docket No. A.07-06-031
Attached please find a courtesy copy of the California Independent System Operator’s July 11, 2013 letter regarding
the Alternate Proposed Decision in the Tehachapi Renewable Transmission Project.
Anna Pascuzzo
CALIFORNIA ISO
Legal & Regulatory
T - 916-351-2212
F - 916-608-7222
apascuzzo@caiso.com

The foregoing e-mail communication (together with any attachments) is intended for the designated recipient(s)
only. If you feel you received the communication in error please note: it may be confidential, therefore unauthorized
use, dissemination, or reproduction of the message is prohibited. Please advise the sender and delete this message
from your system. Nothing in this communication is intended to operate as an electronic signature under applicable
law unless expressly specified as such.
******************************************************************************
The foregoing electronic message, together with any attachments thereto, is confidential and may be legally
privileged against disclosure other than to the intended recipient. It is intended solely for the addressee(s) and access
to the message by anyone else is unauthorized. If you are not the intended recipient of this electronic message, you
are hereby notified that any dissemination, distribution, or any action taken or omitted to be taken in reliance on it is
strictly prohibited and may be unlawful. If you have received this electronic message in error, please delete and
immediately notify the sender of this error.
******************************************************************************
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CAISO Letters

